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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
BROWNSVILLE DIVISION

STATE OF TEXAS, ET AL., 8
Plaintiffs, 8
8
V. 8 CIVIL NO. B-14-254
8
UNITED STATES OF AMERICA, ET AL., 8

Defendants 8

MEMORANDUM OPINION AND ORDER

This is a case in which twenty-six states or tmepresentatives are seeking injunctive
relief against the United States and several aicof the Department of Homeland Security to
prevent them from implementing a program entitlBeferred Action for Parents of Americans
and Lawful Permanent Residents.This program is designed to provide legal pres¢nmver
four million individuals who are currently in theountry illegally, and would enable these
individuals to obtain a variety of both state aaddral benefits.

The genesis of the problems presented by illegaligration in this matter was described
by the United States Supreme Court decades ago:

Sheer incapability or lax enforcement of the lavasring entry into this country,

coupled with the failure to establish an effectivar to the employment of

undocumented aliens, has resulted in the creatfom substantial “shadow
population” of illegal migrants-numbering in the millions-within our borders.

! The Plaintiffs include: the State of Texas; Stfté\labama; State of Arizona; State of Arkansast&bf Florida;

State of Georgia; State of Idaho; State of IndiéBtate of Kansas; State of Louisiana; State of sloat State of
Nebraska; State of North Dakota; State of OhioteSté Oklahoma; State of South Carolina; Stateaft® Dakota;

State of Utah; State of West Virginia; State of ¥dissin; Attorney General Bill Schuette, People dtiiban;

Governor Phil Bryant, State of Mississippi; Goverrieaul R. LePage, State of Maine; Governor Pattick
McCrory, State of North Carolina; and Governor C:Butch” Otter, State of Idaho. The States of iessee and
Nevada were added in the latest Amended Complatitof these plaintiffs, both individuals and stat will be

referred to collectively as “States” or “Plaintiffsnless there is a particular need for specificity
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The Attorney General recently estimated the nuntferlegal
aliens within the United States at between 3 amilGon. In
presenting to both the Senate and House of Repetses several
Presidential proposals for reform of the immigmatio
laws—including one to “legalize” many of the illegal esmts
currently residing in the United States by creating them a
special statute under the immigration lavthe Attorney General
noted that this subclass is largely composed o$qrexr with a
permanent attachment to the Nation, and that theyalikely to
be displaced from our territory.

“We have neither the resources, the capability, nor
the motivation to uproot and deport millions of
illegal aliens, many of whom have become, in
effect, members of the community. By granting
limited legal status to the productive and law-
abiding members of this shadow population, we will
recognize reality and devote our enforcement
resources to deterring future illegal arrivals.6in
Hearing before the Subcommittee on Immigration,
Refugees, and International Law of the House
Committee on the Judiciary and the Subcommittee
on Immigration and Refugee Policy of the Senate
Committee on the Judiciary, 97th Cong., 1st Séss.,
(1981) (testimony of William French Smith,
Attorney General).

This situation raises the specter of a permanesteaaf undocumented resident
aliens, encouraged by some to remain here as aesair cheap labor, but
nevertheless denied the benefits that our societiyes available to citizens and
lawful residents. The existence of such an undssclpresents most difficult
problems for a Nation that prides itself on adheeeto principles of equality
under law.
Plyler v. Doe 457 U.S. 202, 218-19 & n.17 (1982). Thus, everi982, the Supreme Court
noted inPlyler that the United States’ problems with illegal ingnaition had existed for decades.
Obviously, these issues are still far from a firgedolution.
Since 1982, the population of illegal aliens instlsiountry has more than tripled, but

today’'s situation is clearly exacerbated by thectgeof terrorism and the increased need for
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security’ Nevertheless, the Executive Branch’s positiothis same as it was then. It is still
voicing concerns regarding its inability to enfore# immigration laws due to a lack of
resources. While Congress has not been idle, bapassed a number of ever-increasing
appropriation bills and various acts that affecmigration over the last four decades (especially
in the wake of the terrorist attacks in 2001), @&shnot passed nor funded a long term,
comprehensive system that resolves this countrg®ies regarding border security and
immigration. To be sure, Congress’ and the Exgeuranch’s focus on matters directly
affecting national security is understandable. sTbwerriding focus, however, does not
necessarily comport with the interests of the staté/hile the States are obviously concerned
about national security, they are also concerneditatineir own resources being drained by the
constant influx of illegal immigrants into theirsygective territories, and that this continual flow
of illegal immigration has led and will lead to mers domestic security issues directly affecting
their citizenry. This influx, for example, is caug the States to experience severe law
enforcement problents. Regardless of the reasons behind the actionsnaction of the
Executive and Legislative Branches of the fedemlegnment, the result is that many states

ultimately bear the brunt of illegal immigration.

2 The Court uses the phrases “illegal immigrant” &tidgal alien” interchangeably. The word “immamt” is not
used in the manner in which it is defined in TBI®f the United States Code unless it is so designaThe Court
also understands that there is a certain segmeheqdopulation that finds the phrase “illegal mlieffensive. The
Court uses this term because it is the term usetidBupreme Court in its latest pronouncemengjpeng to this
area of the lawSee Arizona v. United StatdS82 S. Ct. 2492, 2497 (2012).

% See Arizona v. UniteBtates, as quoted on p. 58 of this opinion. Fammple, as the Court writes this opinion,
Brownsville police have been investigating the kigping of a local university student. The studeas reportedly
kidnapped at gunpoint by a human trafficker a feilesnfrom this Courthouse and forced to transpuetttafficker
and an alien who had just crossed the border (th&Rande River) from the university campus to thsstination.
SeeTiffany HuertasUT-Brownsville Students on Alert Following Reportednpoint KidnappingAction 4 News,
Feb. 4, 2015, http://www.valleycentral.com/newsAs@spx?id=1159456#.VNfHNn-bF-wE.

3
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This case examines complex issues relating to imatian which necessarily involve
guestions of federalism, separation of powers, twedability and advisability, if any, of the
Judiciary to hear and resolve such a dispute.

Chief Justice Roberts wrote National Federation of Independent Business v. lebe

We [the judiciary] do not consider whether the [@att Protection and Affordable
Care] Act embodies sound policies. That judgmsergritrusted to the Nation’s
elected leaders. We ask only whether Congresstimaspower under the
Constitution to enact the challenged provisions.

* * *

Nearly two centuries ago, Chief Justice Marshalsevbed that “the question

respecting the extent of the powers actually gdinte the Federal Government

“is perpetually arising, and will probably continteearise, as long as our system
shall exist.” In this case, we must again deteemiwhether the Constitution

grants Congress powers it now asserts, but whichynsates and individuals

believe it does not possess.

132 S. Ct. 2566, 2577 (2012) (quotikgCulloch v. Maryland17 U.S. 316, 404 (1819)).

l. THE ISSUES BEFORE AND NOT BEFORE THE COURT

Although this Court is not faced with either a Cogggional Act or an Executive Order,
the sentiment expressed by these Chief Justigemistheless applicable. The ultimate question
before the Court is: Do the laws of the United &atincluding the Constitution, give the
Secretary of Homeland Security the power to takeaittion at issue in this case? Nevertheless,
before the Court begins to address the issuesdranséhis injunctive action, it finds that the
issues can best be framed by emphasizing what isvalved in this case.

First, this case does not involve the wisdom, erldtk thereof, underlying the decision
by Department of Homeland Security ("“DHS”) Secrgtdeh Johnson to award legal presence

status to over four million illegal aliens throutjte Deferred Action for Parents of Americans
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and Lawful Permanent Residents (“DAPA,” also reddrto interchangeably as the “DHS
Directive” and the “DAPA Memorandum”) program. BAttugh the Court will necessarily be
forced to address many factors surrounding thissaectand review the relationship between the
Legislative and Executive Branches as it pertarthe DHS Secretary’s discretion to act in this
area, the actual merits of this program are nasate.

Second, with three minor exceptions, this case doésnvolve the Deferred Action for
Childhood Arrivals (“DACA”) program. In 2012, DACAvas implemented by then DHS
Secretary Janet Napolitano. The program permésatgers and young adults, who were born
outside the United States, but raised in this agurib apply for deferred action status and
employment authorizations. The Complaint in thstter does not include the actions taken by
Secretary Napolitano, which have to date formalizkee status of approximately 700,000
teenagers and young adults. Therefore, thosenactice not before the Court and will not be
addressed by this opinion. Having said that, DAG@A necessarily be discussed in this opinion
as it is relevant to many legal issues in the priesase. For example, the States maintain that
the DAPA applications will undergo a process ideaitio that used for DACA applications and,
therefore, DACA’s policies and procedures will bestructive for the Court as to DAPA’s
implementation.

Third, several of the briefs have expressed a gémpeiblic perception that the President
has issued an executive order implementing a btaakenesty program, and that it is this
amnesty program that is before the Court in this s@Although what constitutes an amnesty
program is obviously a matter of opinion, thesenagis do not impact the Court’s decision.

Amnesty or not, the issues before the Court daemiire the Court to consider the public
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popularity, public acceptance, public acquiesceaceublic disdain for the DAPA program. As
Chief Justice Roberts alluded to above, public iopis1 and perceptions about the country’s
policies have no place in the resolution of a jidimatter.

Finally, both sides agree that the President in difficial capacity has not directly
instituted any program at issue in this case. R#gss of the fact that the Executive Branch has
made public statements to the contrary, there areexecutive orders or other presidential
proclamations or communique that exist regarding®BA The DAPA Memorandum issued by
Secretary Johnson is the focus in this suit.

That being said, the Court is presented with thieweng principle issues: (1) whether
the States have standing to bring this case; (Btheln the DHS has the necessary discretion to
institute the DAPA program; and (3) whether the PABrogram is constitutional, comports
with existing laws, and was legally adopted. Aateg answer to the first question will negate
the need for the Court to address the latter thoe factual statements made hereinafter (except
where the Court is discussing a factual disputeuksh be considered as findings of fact
regardless of any heading or lack thereof. Sifyilahe legal conclusions, except where the
Court discusses the various competing legal theoaed positions, should be taken as
conclusions of law regardless of any label or l#vdreof. Furthermore, due to the overlap
between the standing issues and the merits, thdrg mecessity the need for a certain amount of
repetition.

. HISTORY OF THIS LITIGATION

On November 20, 2014, Jeh Johnson, in his posd®isecretary of the DHS, issued

multiple memoranda to Leon Rodriguez, Directorhaf United States Citizenship and
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Immigration Services (“USCIS”), Thomas S. Winkowskicting Director of the United States
Immigration and Customs Enforcement (“ICE”), and@l. Kerlikowske, Commissioner of the
United States Customs and Border Protection (“CBROnhe of these memoranda contained an
order establishing a new program utilizing deferaetion to stay deportation proceedings and
award certain benefits to approximately four teefwillion individuals residing illegally in the
United States. The present case, filed in an giteéanenjoin the rollout and implementation of
this program, was initiated by the State of Texasl @awenty-five other states or their
representatives. Specifically, the States allbge the Secretary’s actions violate the Take Care
Clause of the Constitution and the Administratived@dure Act (“APA”). SeeU.S. Const. art.

I, § 3; 5 U.S.C. §§ 508t seq’. The States filed this suit against DHS Secretahndon and the
individuals mentioned above, as well as Ronald DieNo, the Deputy Chief of the United
States Border Patrol, and the United States of Am2r In response to Plaintiffs’ suit, the
Defendants have asserted two main argumentshé¢iStates lack standing to bring this suit; and
(2) the States’ claims are not meritorious.

Multiple amici curiaehave made appearances arguing for one side ofdhtsoversy or
the other. Several separate attempts have beee madndividuals—at least one attempt
seemingly in support of Plaintiffs, and one in sopppof Defendants—to intervene in this
lawsuit. Both the States and the Government ogptsese interventions. Because the Court

had already implemented a schedule in this timsigea matter that was agreed to by all

* Most authorities seem to indicate that the orig@@nstitution the “Take Care Clause” actually e “take Care
Clause” with the “T” in “take” being lowercase. &ICourt will use upper case for the sake of comsst.

> All of these Defendants will be referred to colieely as the “Government” or the “Defendants” sdehere is a
particular need for specificity.



Case 1:14-cv-00254 Document 145 Filed in TXSD on 02/16/15 Page 8 of 123

existing parties, it denied these attempts to watee without prejudice. Permitting the
intervention of new parties would have been impnidas it would have unduly complicated
and delayed the orderly progression of this ca&SeeFed. R. Civ. P24(a)(2), (b)(3). Further,
this Court notes that the interests of all putaiintervenors are more than adequately represented
by the Parties in this lawsdit.As suggested by Fifth Circuit authority, the Goms reviewed
their pleadings as if they wemamici curiae See Bush v. Vitern&20 F.2d 350, 359 (5th Cir.
1984) per curiamn).

.  BACKGROUND

A. Factual Background

For some years now, the powers that be in Wastirghamely, the Executive Branch
and Congress—have debated if and how to changéate governing both legal and illegal
immigration into this country. This debate haseassarily included a wide-ranging number of
issues including, but not limited to, border segriaw enforcement, budgetary concerns,
employment, social welfare, education, positive aedative societal aspects of immigration,
and humanitarian concerns. The national debatealsasconsidered potential solutions to the
myriad of concerns stemming from the millions oflinduals currently living in the country

illegally. To date, however, neither the Presidemtany member of Congress has proposed

® While one set of the putative intervenors is albiig covered by Secretary Johnson’s memorandunmamdbe
affected by this ruling, there was no interventama matter of right because there is no fedeaaiitst that gives
them an unconditional right to intervene nor ddds tawsuit involve property or a transaction owdrich they
claim a property interestSeeFed. R. Civ. P. 24(a).
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legislation capable of resolving these issuesimaaner that could garner the necessary support
to be passed into lalv.

On June 15, 2012, DHS Secretary Janet Napolitssueed a memorandum creating the
DACA program, which stands for “Deferred Action f@hildhood Arrivals.” Specifically,
Secretary Napolitano’s memorandum instructed hgvabimment heads to give deferred action
status to all illegal immigrants who:

1. Came to the United States before age sixteen;

2. Continuously resided in the United States for asidive years prior to
June 15, 2012 and were in the United States on Ibin2012;

3. Were then attending school, or had graduated frigim $chool, obtained a
GED, or were honorably discharged from the milifary

4, Had not been convicted of a felony, significant seimeanor, multiple
misdemeanors, or otherwise pose a threat to nasewarity; and

5. Were not above the age of thirty.
Doc. No. 38, Def. Ex. 19 (June 15, 2012 DACA Menmolam issued by Secretary Napolitano).
This Directive applies to all individuals over thge of fifteen that met the criteria, including
those currently in removal proceedings as welhasé¢ who are newly-encountered by the DHS.
In addition, DHS employees were instructed to aceegrk authorization applications from
those individuals awarded deferred action statueeu®ACA. While exact numbers regarding
the presence of illegal aliens in this country mo¢ available, both sides seem to accept that at
least 1.2 million illegal immigrants could qualifgr DACA by the end of 2014. Doc. No. 38,

Def. Ex. 21; Doc. No. 64, PI. Ex. 6. Of these widiuals, approximately 636,000 have applied

" Indeed this Court has receivarhici curiaebriefs from many members of Congress supportiegStates’ position
and at least one supporting the Government’s positiAdditionally, many officials of local polititaunits and
entities have also filedmici curiaebriefs supporting one side of this controversyherother.
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for and received legal presence status through DAOAc. No. 38, Def. Ex. 28Both of these
figures are expected to rise as children “age nd meet the program’s education requirements.
Doc. No. 38, Def. Ex. 6; Doc. No. 64, Pl. Ex. 6.stifhates suggest that by the time all
individuals eligible for DACA *“age in” to the progm, approximately 1.7 million individuals
will be eligible to receive deferred action. Ddt. 38, Def. Ex. 21; Doc. No. 64, PI. Ex. 6.

A review of the DACA program, however, would n& tomplete without examining the
number of individuals who have applied for reliafdugh the program but were denied legal
status: of the approximately 723,000 DACA applicas accepted through the end of 2014, only
38,000—or about 5%—have been denied. Doc. No. &, Bx. 28. In response to a Senate
inquiry, the USCIS told the Senate that the top f@asons for denials were: (1) the applicant
used the wrong form; (2) the applicant failed toyode a valid signature; (3) the applicant failed
to file or complete Form 1-765 or failed to encldke fee; and (4) the applicant was below the
age of fifteen and thus ineligible to participatehe program. Doc. No. 64, PIl. Ex. 29 at App. P.
0978. Despite a request by the Court, the Goventimeounsel did not provide the number, if
any, of requests that were denied even thoughgpkcant met the DACA criteria as set out in
Secretary Napolitano’s DACA memorandum. The Gonemt's exhibit, Doc. No. 130, Def.
Ex. 44, provides more information but not the levketietail that the Court requested.

The States contend and have supplied evidencethibaDHS employees who process
DACA applications are required to issue deferretibacstatus to any applicant who meets the

criteria outlined in Secretary Napolitano’s memaham, and are not allowed to use any real

10
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“discretion” when it comes to awarding deferrediacistatus. Similarly, the President of the
National Citizenship and Immigration Services Cabnthe union that represents the
individuals processing the DACA applications—deeththat the DHS management has taken
multiple steps to ensure that DACA applicationssaneply rubberstamped if the applicants meet
the necessary criteriasSeeDoc. No. 64, Pl. Ex. 23 at 3 (Dec. of Kenneth s, President of
Nat’l Citizenship and Immigration Services Counghereinafter “Palinkas Dec.”). The States
also allege that the DHS has taken steps to erbateapplications for DAPA will likewise
receive only aro formareview?

On November 20, 2014, following in his predecesséootsteps, Secretary Johnson
issued a memorandum to DHS officials instructingnthto implement the DAPA program and
expand the DACA program in three areas. That mandum, in pertinent part, states the

following:

8 In their latest filing with the Court, the Goverant repeated these four reasons given to Congressdded a
fifth: dishonesty or fraud in the application pess, which of course is implied in any applicafioocess. Because
the Government could not produce evidence concgrajplicants who met the program’s criteria butevgéenied
DACA status, this Court accepts the States’ evideascorrect.

® The DHS’ own website states that, pursuant todiseretion granted to the DHS Secretary, its officean use
their discretion to “prevent [DACA] qualifying indiduals from being apprehended, placed into removal
proceedings, or removed.Consideration of Deferred Action for Childhood Amls Process, Frequently Asked
Questions Official Website of the Dept. of Homeland Secyritttp://www.uscis.gov/humanitarian/consideration-
deferred-action-childhood-arrivals-process/freqlyeasked-questions (last updated Feb. 11, 2015)early the
discretion that exists belongs to the Secretary @tercised it by delineating the DACA criteriat fuan applicant
meets the DACA criteria, he or she will not be reath President Obama has stated that if the DARAiGant
satisfies the delineated criteria, he or she wdlpgermitted to remain in the United StateSeePress Release,
Remarks by President Barack Obama in the PresglAdtiress to the Nation on Immigration (Nov. 11120 The
DHS even provides a hotline number that individwals call to make sure they can terminate remonadgedings

if they otherwise meet the criteria for relief undBACA. Consideration of Deferred Action for Childhood Asals
Process, Frequently Asked Question®Official Website of the Dept. of Homeland Secyrit
http://www.uscis.gov/humanitarian/considerationedefd-action-childhood-arrivals-process/frequeatiied-
guestions (last updated Feb. 11, 2015).

11
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A. Expanding DACA

DACA provides that those who were under the ag@lobn June 15, 2012, who
entered the United States before June 15, 200&dEs\prior) as children under
the age of 16, and who meet specific educationdl @ublic safety criteria, are
eligible for deferred action on a case-by-case shasiThe initial DACA
announcement of June 15, 2012 provided deferredrnaédr a period of two
years. On June 5, 2014, U.S. Citizenship and Imati@n Services (USCIS)
announced that DACA recipients could request t@wetheir deferred action for
an additional two years.

In order to further effectuate this program, | hgradirect USCIS to expand
DACA as follows:

Remove the age capDACA will apply to all otherwise eligible immigras who
enter the United States by the requisite adjustddy elate before the age of
sixteen (16), regardless of how old they were ineJa012 or are today. The
current age restriction excludes those who wererdldan 31 on the date of the
announcement.g., those who were born before June 15, 1981). fdsdtiction
will no longer apply.

Extend DACA renewal and work authorization to threeyears. The period for
which DACA and the accompanying employment autlaion is granted will be
extended to three-year increments, rather tharctneent two-year increments.
This change shall apply to all first-time applicaus as well as all applications for
renewal effective November 24, 2014. Beginningtloat date, USCIS should
issue all work authorization documents valid farethyears, including to those
individuals who have applied and are awaiting tveary work authorization
documents based on the renewal of their DACA grantsSCIS should also
consider means to extend those two-year renewalat issued to three years.

Adjust the date-of-entry requirement. In order to align the DACA program
more closely with the other deferred action auttadion outlined below, the
eligibility cut-off date by which a DACA applicamust have been in the United
Sates should be adjusted from June 15, 2007 t@datu2010.

USCIS should begin accepting applications unden#we criteria from applicants
no later than ninety (90) days from the date of #rinouncemeri.

° The removal of the age cap, the program’s three-ytension, and the adjustment to the date afyent
requirement are the three exceptions mentionedeatmthe general proposition that the DACA progiamot at
issue in this case.

12
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B. Expanding Deferred Action

| hereby direct USCIS to establish a process, aimiid DACA, for exercising
prosecutorial discretion through the use of detkraetion, on a case-by-case
basis, to those individuals who:

. have, on the date of this memorandum, a son orhdeug
who is a U.S. citizen or lawful permanent resident;

. have continuously resided in the United Statesesbefore
January 1, 2010;

. are physically present in the United States onddie of
this memorandumand at the time of making a request for
consideration of deferred action with USCIS;

. have no lawful status on the date of this memorandu

. are not an enforcement priority as reflected in the
November 20, 2014 _Policies for the Apprehension,
Detention and Removal of Undocumented Immigrants
Memorandumand

. present no other factors that, in the exerciseisdretion,
makes the grant of deferred action inappropriate.

Applicants must file the requisite applications @@ferred action pursuant to the
new criteria described above. Applicants must aldamit biometrics for USCIS
to conduct background checks similar to the baakggocheck that is required for
DACA applicants. Each person who applies for defitraction pursuant to the
criteria above shall also be eligible to apply ark authorization for the period
of deferred action, pursuant to my authority tongrsuch authorization reflected
in section 274A(h)(3) of the Immigration and Nawdity Act. Deferred action
granted pursuant to the program shall be for aopeosf three years. Applicants
will pay the work authorization and biometrics feadich currently amount to
$465. There will be no fee waivers and, like DAGAry limited fee exemptions.

USCIS should begin accepting applications fromileliéggapplicants no later than
one hundred and eighty (180) days after the dateisfannouncement. As with
DACA, the above criteria are to be considered fbmaividuals encountered by
U.S. Immigration and Customs Enforcement (ICE), .UCBistoms and Border
Protection (CBP), or USCIS, whether or not the vidiial is already in removal
proceedings or subject to a final order of remo\&pecifically:

13
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. ICE and CBP are instructed to immediately begin
identifying persons in their custody, as well aswiye
encountered individuals, who meet the above catand
may thus be eligible for deferred action to prevéme
further expenditure of enforcement resources vagard to
these individuals.

. ICE is further instructed to review pending remoegastes,
and seek administrative closure or terminationhef cases
of individuals identified who meet the above cideand to
refer such individuals to USCIS for case-by-case
determinations. ICE should also establish a psdes
allow individuals in removal proceedings to idewtif
themselves as candidates for deferred action.

. USCIS is instructed to implement this memorandum
consistent with its existing guidance regardingiseiance
of notices to appear. The USCIS process shall héso
available to individuals subject to final ordersrefmoval
who otherwise meet the above criteria.

Under any of the proposals outlined above, immigraofficers will be provided
with specific eligibility criteria for deferred don, but the ultimate judgment as to
whether an immigrant is granted deferred actioh b@ldetermined on a case-by-
case basis.

This memorandum confers no substantive right, innatign status or pathway to

citizenship. Only an Act of Congress can confasthrights. It remains within

the authority of the Executive Branch, howeversabforth policy for the exercise

of prosecutorial discretion and deferred actiorhimitthe framework of existing

law. This memorandum is an exercise of that aitshor
Doc. No. 1, Pl. Ex. A (November 20, 2014 DAPA Memradum issued by Secretary Johnson).
(emphasis in original). The Government relies stingates suggesting that there are currently
11.3 million illegal aliens residing in the Unit&tates and that this new program will apply to

over four million individuals?

1 This 11.3 million figure is based upon a 2009 gtirdm the Pew Research Center. The number appeds/e
increased since then, with a 2013 study finding 1ia7 million illegal immigrants resided in the itéd States in
2012. Population Decline of Unauthorized Immigrants StaMay Have ReverseBew Research Center (Sept. 23,
2013). An estimated sixty percent of these illégahigrants reside in California, Florida, lllinpiNew Jersey,

14
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Deferred action is not a status created or autledrizy law or by Congress, nor has its
properties been described in any relevant legigatact. Secretary Johnson’s DAPA
Memorandum states that deferred action has exstext at least the 1960s, a statement with
which no one has taken issue. Throughout the ydafsrred action has been both utilized and
rescinded by the Executive BranthThe practice has also been referenced by Conigresser
immigration contexts.See, e.g8 U.S.C. 88 1154(a)(1)(D)(i)(Il), 227(d)(2). It waescribed by
the United States Supreme CourtReno v. Arab-American Anti-Discrimination Committee
follows:

To ameliorate a harsh and unjust outcome, the INfy atecline to institute

proceedings, terminate proceedings, or decline Xecuwge a final order of

deportation. This commendable exercise in admmatise discretion, developed
without express statutory authorization, originallgs known as nonpriority and

is now designated as deferred action. A case maaselected for deferred action

treatment at any stage of the administrative psacégpproval of deferred action

status means that, for the humanitarian reasonzided below, no action will

thereafter be taken to proceed against an appgprdagortable alien, even on

grounds normally regarded as aggravated.
525 U.S. 471, 484 (1999) (quoting 6 C. Gordon, &ilidan & S. Yale-Loehr, Immigration Law
and Procedure § 72.03[2][h] (1998)). Itis simijadefined in 8 C.F.R. § 274a.12(c)(14).

B. Factual Contentions

Secretary Johnson supported the implementationA®Dwith two main justifications.

First, he wrote that the DHS has limited resoustesit cannot perform all of the duties assigned

to it, including locating and removing all illegaliens in the country. Secretary Johnson claimed

New York, and Texas—with Texas being the only stdtese illegal immigrant population increased bemg007
and 2011.1d. The Court will rely on the 11.3 million figurepwever, since it is the one cited by the Parties.

2 The deferred action practice was apparently reéscinin 1979, and reinstituted in the 1981 INS Ojirega
Manual. The 1981 program was then rescinded irv 199evertheless, after that date, the concept seerhave
been used by all subsequent administrations.

15
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that the adoption of DAPA will enable the DHS taopitize its enforcement of the immigration
laws and focus its limited resources in areas wtteag are needed most. Second, the Secretary
reasoned that humanitarian concerns also justgfyptbgram’s implementation.

Plaintiffs maintain that the Secretary’s justifioas are conditions caused by the DHS,
are pretexts, or are simply inaccurate. Regardasgurces, Plaintiffs argue that the DHS has
continued to be funded at record levels and iseciily spending millions to create the enormous
bureaucracy necessary to implement this prodfarithe States additionally maintain that the
DAPA program was: politically motivated and implented illegally. The first proposition is
not the concern of the Court; the second is. Tapstt the latter proposition, the States quote
President Obama at length. First, they quote tresiéfent’'s statements made prior to the
implementation of DAPA stating that he, as Predidelid not have the power under the
Constitution or the laws of this country to chartige immigration laws. On these occasions, he
asserted that only Congress could implement thiegeges in this area of the law. From these
statements, the States reason that if the Prestitesgt not have the necessary power to make
these changes, then the DHS Secretary certainky rlate

The States claim that following the announcemerihefDAPA program, the President’s
rhetoric dramatically shifted. They cite statensemtade after the announcement of DAPA in

which the President is quoted as saying that bec@osgress did not change the law, he

13 At oral argument, Defendants maintained that &es fcharged to process DAPA applications will cakiercost
of the program, but had to concede that the DHSak@aidy expending large sums of money to implerbexR A
and as of yet had not received any fees. Accorttirte declaration of one INS employee, the DH$glto begin
construction of a service center that will empl®DHS employees and 300 federal contract employgesDoc.
No. 64, PI. Ex. 23 at 3 (“Palinkas Dec.”). Histetaent that the DHS is shifting resources away fodiner duties in
order to implement this program is certainly reade, especially since the USCIS admitted that ghifting staff
to meet the DAPA demandExecutive Actions on Immigration: Key Questions @mswers U.S. Customs &
Immigration Enforcement, http://www.uscis.gov/immagionaction (last updated Jan. 30, 201Sge id
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changed it unilaterally. The States argue thaDXAPA program constitutes a significant change
in immigration law that was not implemented by Casg. Agreeing with the President’s earlier
declarations, the States argue that only Congi@ssieate or change laws, and that the creation
of the DAPA program violates the Take Care Clausth® Constitution and infringes upon any
notion of separation of powers. Further, they ddbat the President has effectuated a change in
the law solely because he wanted the law changedarause Congress would not acquiesce in
his demands.

Obviously, the Government denies these assertions.

C. Legal Contentions

This case presents three discrete legal issuethéoCourt’s consideration. First, the
Government maintains that none of the Plaintiffgehatanding to bring this injunctive action.
The States disagree, claiming that the Governmamtat implement a substantive program and
then insulate itself from legal challenges by tha$® suffer from its negative effects. Further,
the States maintain that Secretary Johnson’s DARAcEve violates the Take Care Clause of
the Constitution; as well as the Administrative ¢&rdure Act (“APA”) and the Immigration and
Naturalization Act (“INA”). In opposition to thet&es’ claims, the Government asserts that it
has complete prosecutorial discretion over illeggédns and can give deferred action status to
anyone it chooses. Second, the Government arbaesliscretionary decisions, like the DAPA
program, are not subject to the APA. Finally, @@vernment claims that the DAPA program is
merely general guidance issued to DHS employeestteat the delineated elements of eligibility
are not requirements that DHS officials are bouméhdnor. The Government argues that this

flexibility, among other factors, exempts DAPA frdhe requirements of the APA.
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V. STANDING

A. Legal Standard

1. Article 11l Standing

Article 1l of the United States Constitution retgs that parties seeking to resolve
disputes before a federal court present actualé€asr “Controversies.” U.S. Const. art. lll, 8
2, cl. 1. This requirement limits “the businessfedleral courts to questions presented in an
adversary context and in a form historically vievasdcapable of resolution through the judicial
process.” Flast v. Cohen392 U.S. 83, 95 (1968). Plaintiffs, as the garinvoking the Court’s
jurisdiction, bear the burden of satisfying theiég Ill requirement by demonstrating that they
have standing to adjudicate their claims in fedemlrt. Ramming v. United State281 F.3d
158, 161 (5th Cir. 2001). The *“irreducible congitinal minimum of standing contains three
elements.” Lujan v. Defenders of Wildlifes04 U.S. 555, 560 (1992). First, a plaintiff mus
demonstrate that they have “suffered a concretepanticularized injury that is either actual or
imminent.” Massachusetts v. E.P,/A49 U.S. 497, 517 (2007). Second, a plaintifstrehow
that there is a causal connection between theadll@gjury and the complained-of conduct—
essentially, that “the injury is fairly traceable the defendant.”ld. Finally, standing requires
that it “be ‘likely,” as opposed to merely ‘spediNe,” that the injury will be ‘redressed by a
favorable decision.””Lujan, 504 U.S. at 560 (quotin§imon v. E. Ky. Welfare Rights Qrg26
U.S. 26, 41-42 (1976)).

2. Prudential Standing
In addition to these three constitutional requireteg “the federal judiciary has also

adhered to a set of ‘prudential’ principles thaaren the question of standingValley Forge
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Christian Coll. v. Americans United for SeparatiohChurch & State, Inc454 U.S. 464, 474
(1982). Many opinions refer to these principlesbaeng under the banner of “prudential”
standing. See, e.g., Bennett v. Spe&20 U.S. 154, 164 (1997). First, the SupremerCloas
held that when the “asserted harm is a ‘generalgeeance’ shared in substantially equal
measure by all or a large class of citizens, thetmhalone does not warrant exercise of
jurisdiction.” Id. Rather, these “abstract questions of wide publgniftance” are more
appropriately left to the representative brancHeb® federal governmentWarth v. Seldin422
U.S. 490, 500 (1975). Second, the plaintiffs memme within the “zone of interests to be
protected or regulated by the statute or constibali guarantee in questionYalley Forge 454
U.S. at 475 (quoting\ss’'n of Data Processing Serv. Organizations, incCamp 397 U.S. 150,
153 (1970)). Finally, a plaintiff “must assert lo@/n legal rights and interests, and cannot rest
his claim to relief on the legal rights or intesest third parties.”ld. at 474 (quotingVarth 422
U.S. at 499).
3. Standing Under the Administrative Procedure Act

The APA provides that a “person suffering a legabng because of agency action, or
adversely affected or aggrieved by agency actiahiwithe meaning of a relevant statute, is
entitled to judicial review thereof.” 5 U.S.C. ®Z This right of judicial review extends to
agency actions “for which there is no other adeguaimedy in a court.” 5 U.S.C. 8§ 704. To
demonstrate standing under the APA, the plaintifistrshow that it has suffered or will suffer a
sufficient injury in fact. Nat'l Credit Union Admin. v. First Nat'l Bank & Tat Co, 522 U.S.
479, 488 (1998). The plaintiff must also demonst@udential standing under the APA, which

requires showing that “the interest sought to lmtqmted by the complainant [is] arguably within
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the zone of interests to be protected or regulbtethe statute . . . in questionfd. (quoting
Data Processing397 U.S. at 152). For this prudential standmguiry, it is not necessary for a
court to ask “whether there has been a congredsioteamt to benefit the would-be plaintiff.”
Nat’l Credit Union Admin.522 U.S. at 488-89. Rather, if the plaintifffgarests are “arguably
within the ‘zone of interests’ to be protected bstatute,” the prudential showing requirement is
satisfied. Id. at 492. This requisite showing is not made, howe¥¢he plaintiff's interests are
“so marginally related to or inconsistent with g poses implicit in the statute that it cannot
reasonably be assumed that Congress intendednotpgke suit.” Clarke v. Sec. Indus. Ass'n
479 U.S. 388, 399 (1987).

When seeking review of agency action under the AR#bcedural provisions, Plaintiffs
are also operating under a favorable presumptibney are presumed to satisfy the necessary
requirements for standing.See Mendoza v. PereZ54 F.3d 1002, 1012 (D.C. Cir. 2014).
Specifically, as stated by the D.C. Circuit, “[pfiaffs asserting a procedural rights challenge
need not show the agency action would have bedaret had it been consummated in a
procedurally valid manner—the courts will assume gortion of the causal link.1d.

B. Resolution of Standing Questions

Questions regarding constitutional and prudentehding implicate the court’s subject-
matter jurisdiction; thus challenges to standing awvaluated as a Rule 12(b)(1) motion to
dismiss for lack of subject-matter jurisdictio®eeFed. R. Civ. P. 12(b)(1). When evaluating
subject-matter jurisdiction, the court may considgl) the complaint alone; (2) the complaint
supplemented by undisputed facts evidenced ingbterd; or (3) the complaint supplemented by

undisputed facts plus the court’s resolution opdted facts.”"Ramming 281 F.3d at 161. The
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court’s analysis also depends on whether the aiwiflg party has made a “facial” or “factual”
attack on jurisdiction.See Paterson v. Weinbergéd4 F.2d 521, 523 (5th Cir. 1981). A facial
challenge consists of only a Rule (12)(b)(1) motathout any accompanying evidence; for this
challenge, the court “is required merely to lookthe sufficiency of the allegations in the
complaint because they are presumed to be trige.”

Conversely, when making a factual attack on therttoyurisdiction, the challenging
party submits affidavits, testimony, or other evitigry materials to support its claimsd. A
factual attack requires the responding plaintifd ‘$ubmit facts through some evidentiary
method” and prove “by a preponderance of the ewéddhat the trial court does have subject
matter jurisdiction.” Id. Here, Defendants submitted a number of exhibitsupport of their
attack on Plaintiffs’ standing to bring this suit fiederal court. Therefore, for the purposes of
ruling on Defendants’ challenge, the Plaintiffs e burden to prove by a preponderance of
the evidence that they possess the requisite sigmequired by Article Ill. It is not necessary,
however, forall Plaintiffs to demonstrate standing; rather, “ongypwith standing is sufficient
to satisfy Article I1lI's case-or-controversy reqgmnent.” Rumsfeld v. Forum for Academic and
Institutional Rights, In¢.547 U.S. 47, 52 n.2 (2006). Thus Plaintiffs’tsuay proceed as long
as one Plaintiff can show by a preponderance ofetvidence that it fulfills the necessary

requirements to show standing.
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C. Analysis
1. Article Ill Standing
a. Injury

The States allege that the DHS Directive will diecause significant economic injury
to their fiscal interests. Specifically, Texaswag that the DHS Directive will create a new class
of individuals eligible to apply for driver's licees' the processing of which will impose
substantial costs on its budget. Plaintiffs ratyTexas’ driver’s license program to demonstrate
how the costs associated with processing a wawvadditional driver’s licenses will impact a
state’s budget. Texas’ undocumented populatioapigoximately 1.6 million, and Plaintiffs’
evidence suggests that at least 500,000 of thedednals will be eligible for deferred action
through DAPA. Doc. No. 64, Pl. Ex. 14 1 33; Pl..E4 T 6. Under current Texas law,
applicants pay $24.00 to obtain a driver’s licelsaying any remaining costs to be absorbed by
the state. SeeTex. Transp. Code Ann. 8 521.421. If the majoofyDAPA beneficiaries
currently residing in Texas apply for a driver'sdnse, it will cost the state $198.73 to process
and issue each license, for a net loss of $17478qense. Doc. No. 64, PI. Ex. 24 1 8. Even if
only 25,000 of these individuals apply for a drigeticense—approximately 5% of the
population estimated to benefit from the DHS Dinexin Texas—Texas will still bear a net loss

of $130.89 per license, with total losses in exaéseveral million dollarsid. These costs,

14 Some driver’s license programs, like that in Akas) provide that individuals with deferred actitatus will be
eligible to apply for a driver’s licenseSee, e.g.Ark. Code Ann. § 27-16-1105. Other programs, like one in
Texas, provide that a license will be issued tdviddals who can show they are authorized to bthéncountry.
See, e.g.Tex. Transp. Code. Ann. § 521.142. Employment @izhtion—a benefit that will be available to
recipients of DAPA—is sufficient to fulfill this guirement. Thus under either statutory scheme, Sl make
its recipients eligible to apply for state drivelitenses.
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Plaintiffs argue, are not unique to Texas; rathieey will be similarly incurred in all Plaintiff
States where DAPA beneficiaries will be eligibleagaply for driver’s licenses.

In addition to these increased costs associated pribcessing a wave of additional
driver’s licenses, a portion of the States’ alleggdry is directly traceable to fees mandated by
federal law. SeeREAL ID Act of 2005, PL 109-13, 119 Stat. 231 (2DOFollowing the passage
of the REAL ID Act in 2005, states are now requiteddetermine the immigration status of
applicants prior to issuing a driver’s license oridentification card.ld. To verify immigration
status, states must submit queries to the fedsrste®atic Alien Verification for Entitlements
(SAVE) program and pay $0.50-$1.50 for each apptiprocessed. SAVE Access Methods &
Transaction Charges, USCIS. In Texas, estimatggest that the state pays the federal
government on average $0.75 per driver’s licengdiegnt for SAVE verification purposes.
Doc. No. 64, Pl. Ex. 24 § 5. Thus by creating & mgoup of individuals that are eligible to
apply for driver’s licenses, the DHS Directive witcrease the costs incurred by states to verify
applicants’ immigration statuses as required befadaw®

As Defendants concede, “a direct and genuine injorya State’s own proprietary
interests may give rise to standing.” Doc. NoaB&3;see also, e.g., Clinton v. City of N.¥24
U.S. 417, 430-31 (1998) (negative effects on thartowing power, financial strength, and fiscal
planning” of a government entity are sufficientungs to establish standingch. Dist. of City
of Pontiac v. Sec'’y of the U.S. Dep’t of Eqi84 F.3d 253, 261 (6th Cir. 2009) (school disdric
had standing “based on their allegation that thextnspend state and local funds” to comply

with federal law). Defendants in this case ardnosyever, that the projected costs to Plaintiffs’

'3 |n a procedural rights case, the size of the jnjsmot important for defining standing; ratheisitthe fact of the
injury. “The litigant has standing if there is semossibility that the requested relief will prontipé¢ injury causing
party to reconsider the decisionMassachusetts v. E.P,549 U.S. at 518, 525-26.
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driver’s license programs are “self-inflicted” besa the DHS Directive does not directly require
states to provide any state benefits to deferréidracecipients, and because states can adjust
their benefit programs to avoid incurring thesetsosDoc. No. 38 at 21-22. This assertion,
however, evaluates the DHS Directive in a vacutiuarther, this claim is, at best, disingenuous.
Although the terms of DAPA do not compel stateptovide any benefits to deferred action
recipients, it is clear that the DHS Directive withnetheless affect state programs. Specifically,
in the wake of the Ninth Circuit’'s decision #rizona Dream Act Coalition v. Brewett is
apparent that the federal government will compehgiiance by all states regarding the issuance
of driver’s licenses to recipients of deferred @cti 757 F.3d 1053 (9th Cir. 2014).

In Arizona Dream Act Coalition v. Brewdhe plaintiffs, DACA beneficiaries, sought an
injunction to prevent the defendants from enforcary Arizona policy that denied driver’s
licenses to recipients of deferred actiohd. at 1060. Necessary for the imposition of an
injunction, the Ninth Circuit examined whether haintiffs were likely to succeed on the merits
of their case, and focused on the fact that Arizuaiver's license program permitted other
non-citizens to use employment authorization documéo obtain driver’s licenses—the same
documentation that would be conferred upon DAPApieats. Id. at 1064. Finding that this
policy likely discriminated against similarly-sitigal parties in violation of the Equal Protection
Clause, the court enjoined the defendants from idgngriver’'s licenses to deferred action
beneficiaries.Id. at 1069.

More importantly, the Ninth Circuit i\rizona also considered whether the denial of
driver's licenses to deferred action recipients wasempted by the Executive Branch’s

determination that deferred action recipients vedse authorized to work in the United States.
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Id. at 1063. Stating that “the ability to drive mlag a virtual necessity for people who want to
work in Arizona,” the court noted that more thar/80f Arizona’s workforce depended on
personal vehicles to commute to world. at 1062. Although not the basis for its findirige
court addressed preemption at length. It reastm@dhe defendants’ policy of denying driver’s
licenses to deferred action recipients “interfenath Congress’s intention that the Executive
determine when noncitizens may work in the Unitéate€s” and would be preempted by federal
law. Id. at 1063. Reinforcing this position, the conaugriopinion argued that the majority
should have not merely discussed it, but shouldehacluded this reasoning as part of its
holding since there was no question that federalrequired the issuance of driver’s licenses to
deferred action recipientdd. at 1069-75. The Government filed briefs in thatecarguing that
all of Arizona’s attempts to avoid these expensesevpreempted. Doc. No. 54, PIl. Ex. 3.
Although the Ninth Circuit’'s opinion inArizona is not necessarily binding on the
majority of Plaintiffs in this case, it nonethelessggests that Plaintiffs’ options to avoid the
injuries associated with the DHS Directive areualty non-existent and, if attempted, will be
met with significant challenges from the federalgmment® The federal government made it
clear inArizona(and would not retreat from that stance in thieeraisat any move by a plaintiff
state to limit the issuance of driver’s licenseauldabe viewed as illegal. As held by the Ninth
Circuit in Arizong denying driver’s licenses to certain recipientsleferred action violated the
Equal Protection clause, and would likely be premapy DAPA, as well. See id.at 1067.
This conclusion would be particularly persuasivelaxas since its driver’'s license program—

like Arizona’s—permits applicants to rely on fedezmployment authorization documentation

'8 The Ninth Circuit opinion is binding on Arizonajaho, and Montana, the Plaintiff States locateth& Ninth
Circuit. Therefore, the Government’s argument witbpect to these states is totally meritless.
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to show legal status in the United States. If Bedeanied driver’s licenses to beneficiaries of the
DHS Directive, as suggested by the Government hérgjould immediately be sued for
impermissibly discriminating against similarly-sated parties that rely on employment
authorization documentation to apply for driveitehses.See id at 1064. Even if Texas could
structure its driver’'s license program to avoidstempermissible classifications, the court in
Arizonastrongly suggested that the denial of driver'srises to deferred action recipients would
be preempted by the Executive Branch’s intent tiedérred action recipients work while they
remain in the United States. Therefore, if Texasmwy of the other non-Ninth Circuit States
sought to avoid an Equal Protection challenge arslead denied driver’'s licenses to all
individuals that rely on employment authorizatioacdmentation, they would be subjecting
themselves to a different but significant challermgefederal preemption grounds. As stated
above, Arizona, Idaho, and Montana—the Plainti#t& that fall within the Ninth Circuit's
jurisdiction—do not even have the option of trytegprotect themselves.

Setting aside these legal questions, this all-ding choice—that Texas either allow the

DAPA beneficiaries to apply for driver’s licensesdasuffer financial losses or deny licenses to

7 Also, it is not a defense to the Plaintiffs’ asier of standing to argue that it is not the DAP@gram causing
the harm, but rather the Justice Department’s eafoent of the program. Both departments are agpéne United
States and work for the same branch of the fedgratrnment.

The Court additionally notes that while the Goveeminclaimed preemption on the one hand, it coryeuttes
that the actual Circuit decision was based uporaleqotection. Thus, it argues that the Governnmisnhot
ultimately causing the States’ injuries; ratherisithe Constitution. This is not accurate. Tdhistinction is not
convincing for several reasons. First, if the Goweent enforced the INA as written, these applisamuld not be
in the states to apply. Second, the Governmestilisnaintaining and asserting its right of prediop to prevent
the states from enforcing the INA provisions rempgrremoval of these individuals and instead isigghat power
to force a state’s compliance with these applicastio Third, whether or not the Constitution is ilved, it is
ultimately the combination of the REAL ID Act andAPA combined with the failure to enforce the INAattwill
compel the complained-about result. It is the enméntation of the DACA program that has been caguaird the
implementation of the DAPA program that will caubese damages when they intersect with the REAIA¢D
Stated another way, without DAPA there are no dasagnd without the REAL ID Act, there are less dges.
Finally, the Government has also not indicated thaitill refrain from litigation or aiding litigarg to compel the
States to issues licenses and incur these expenseDAPA is instituted.

26



Case 1:14-cv-00254 Document 145 Filed in TXSD on 02/16/15 Page 27 of 123

all individuals that rely on employment authoripatidocumentation—is an injury in and of
itself. An injury cannot be deemed “self-inflicteddhen a party faces only two options: full
compliance with a challenged action or a draststrueture of a state progranbee Texas. v.
United States497 F.3d 491, 496-98 (5th Cir. 2007) (findingttfiaxas had standing on the basis
of a “forced choice”: after federal regulationgxas either had to comply with an administrative
procedure it thought was unlawful or forfeit thepopgunity to comment on proposed gaming
regulations). Further, the necessary restructuting@nsure constitutional compliance would
require Texas to deny driver’s licenses to indiaildut had previously decided should be eligible
for them—a significant intrusion into an area ttemhally reserved for a state’s judgment. This
illusion of choice—instead of protecting the statan anticipated injuries—merely places the
states between a rock and hard place.

Defendants also argue that the projected injuneBlaintiffs’ driver’s license programs
are merely generalized grievances that are shayeall lihe states’ citizens, and as such are
insufficient to support standing in this case. Thses that Defendants cite for this contention,
though, are easily distinguishable. In these ¢abesplaintiffs broadly alleged general harm to
state revenue or state spendi@ee Commonwealth of Pa. v. KlepH83 F.2d 668, 672 (D.C.C.
1976) (Pennsylvania’s “diminution of tax receiptsap] largely an incidental result of the
challenged action” and was not sufficient to supmianding);People ex rel. Hartigan v.
Cheney 726 F. Supp. 219, 226 (C.D. Ill. 1989) (lllinomlleged injury of “decreased state tax
revenues and increased spending on social welfagrgms” not sufficient to support standing).
When, however, an action directly injures a stat@éntifiable proprietary interests, it is more

likely that the state possesses the requisite stgnd challenge the action in federal cousee
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Wyo. v. Oklg.502 U.S. 437, 448 (1992) (Wyoming had standinghallenge a state statute for
direct and undisputed injuries to specific tax rawes);Sch. Dist. of City of Pontia&84 F.3d at
261-62 (school district had sufficient injury tondenstrate standing when compliance with No
Child Left Behind forced plaintiffs to spend stated local funds). Here, Plaintiffs have shown
that their projected injuries are more than “geleed grievances”; rather, Plaintiffs have
demonstrated that DAPA will directly injure the prietary interests of their driver’s license
programs and cost the States badly needed fumd§exas alone, the state is projected to absorb
significant costs. If the majority of the DHS Déteve beneficiaries residing in the state apply
for driver’s licenses, Texas will bear directly 478.73 per applicant expense, costing the state
millions of dollars.

On a final note, it is important to reiterate tleeléral government’s position in front of
the Ninth Circuit inArizona—a position that it has not retreated from in thespnt case: a state
may not impose its own rules considering the isseanft driver’s licenses due to claims of equal
protection and preemption. Although the federallegpment conceded that states enjoy
substantial leeway in setting policies for licemsimrivers within their jurisdiction, it
simultaneously argued that the states could ndortahese laws to create “new alien
classifications not supported by federal law.” DNo. 64, Pl. Ex. 3 at 11. In other words, the
states cannot protect themselves from the codisted by the Government when 4.3 million
individuals are granted legal presence with thaltieg ability to compel state action. The irony
of this position cannot fully be appreciated unligss contrasted with the DAPA Directive. The
DAPA Directive unilaterally allows individuals remable by law to legally remain in the United

States based upon a classification that is nobksit@d by any federal law. Itis this very ladk o
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law about which the States complain. The Goverringd@ms that it can act without a
supporting law, but the States cannot.

The contradictions in the Government's positioneextt even further. First, driver’s
license programs are functions traditionally resdrnto state governments. Even the DHS
recognizes this reservation. The DHS teaches alaation applicants preparing for their civics
examination that driver’'s license programs arerbtfea state interestSeeStudy Materials for
the Civics Test, USCIE Of the sample civics questions, the DHS provites following
guestion and lists five acceptable answers:

42. Under our Constitution, some powers belonghto dtates. What is one

power of the states?

. provide schooling and education
" provide protection (police)

" provide safety (fire departments)
. give a driver’s license

. approve zoning and land use.

Id. (emphasis addedj.
Nonetheless, the DHS through its DACA Directiveedtty caused a significant increase
in driver’s license applications and the costs irex by states to process them; DAPA, a much

larger program, will only exacerbate these damadé®se injuries stand in stark contrast to the

18 This website can be accessed at http://www.usnifiizenship/learners/study-test/study-materiilges-test

9¥9d.
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Government’s public assertion that driver’'s licepsegrams fall in the realm of “powers [that]
belong to the states.id.

The Government’s position is further underminedtly fact that a portion of Plaintiffs’
alleged damages associated with the issuance \a@rdrilicenses are fees mandated by federal
law and are paid to the Government. As discusbedes the REAL ID Act requires states to
pay a fee to verify the immigration status of edciver’'s license applicant through the federal
SAVE program. SeeREAL ID Act of 2005, PL 109-13, 119 Stat. 231 (2DOSAVE Access
Methods & Transaction Charges, USG{S.The fees associated with this program, combined

with the federal government’s creation of the ploifisy of four to five million new driver’s

% The SAVE price structure chart may be accessedhttat//www.uscis.gov/save/getting-started/save-ssce
methods-transaction-charges.

It was suggested that the original Real ID Act milglive been subject to attack because of the butrgdaced
upon the statesSeePatrick R. Thiesseff,he Real ID Act and Biometric Technology: A Nigntenfor Citizens and
the States That Have to ImplementdtJ. Telecomm. & High Tech. L. 483 (2008) (heafier “REAL ID and
Biometric Technology. These fees have always been a source of abjecand opposed by both conservative and
liberal groups alike:

The Act is also opposed by groups as diverse a€#&WEO Institute, a libertarian think tank, and
the American Civil Liberties Union (“ACLU"), an oemization designed to defend and preserve
the individual liberties guaranteed under the Gartgtn, both of which testified in opposition to
the Real ID Act in New Hampshire. The CATO Ingtifs opposition is based on what it
characterizes as thfederal government blackmailing the statesThe CATO Institute has
highlighted the fact that the states are bdimged to comply with the Real ID Act because a
noncompliant state’s citizens will be barred froin @avel, entry to federal courthouses, and
other federal checkpoints

ACLU opposition is based othe high cost of implementation being imposed @nstiates its
belief that it will not actually prevent terrorisnand the diminished privacy Americans will
experience because of the compilation of persamakration. Barry Steinhardt, Director of
ACLU’s Technology and Liberty Project, stated:

It's likely the costs for Real ID will be billionsore than today’s estimate [$11
billion]--but no matter what the real figure is,&¢D needs to be repealedt a
time when many state budgets and services aredjrstietched thin, it is clear
that this unfunded mandate amounts to no more ghiax increase in disguise

Id. at 490-91 (emphasis added) (citations omitted)dey DAPA and DACA, the States are facing a newnaéd
matter—one which is levied by the DHS and enforced bylingtice Department.
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license applicants, give rise to a situation whatisges must process an increased amount of
driver's license applications and remit a significgportion of their funds to the federal
government as required by the REAL ID Act. Furihke states have no choice but to pay these
fees. If they do not, their citizens will lose itheghts to access federal facilities and to fly o
commercial airline$?

Another ironic aspect of the Government’s arguneqsts again at the intersection of
the DAPA Directive and the REAL ID Act. Those sopjing the passage of the REAL ID Act
asserted that the Act would prevent illegal immigra by making it more difficult for
individuals with no legal status to get state drvdicenses. See REAL ID and Biometric
Technologyat 492° While the REAL ID Act recognized that individualsth deferred action
status would be eligible to obtain driver’'s licepsé seems almost without argument that the
drafters of the Act did not foresee four to fivellman individuals obtaining deferred action by
virtue of one DHS Directive, especially when tharyg average of deferred action grants prior

to DACA was less than 1,000. Therefore, DAPA abdyandercuts one of the very purposes of

ZLREAL ID and Biometric Technologgt 486 n.14.
2 Defenders of the Real ID Act have been able fiediesome of the criticism from various groups
by arguing that the Act is necessary to preveagdl immigration and to prevent terrorism. For
instance, Representative Sensenbrenner referehedddt that Muhammad Atta, one of the 9/11
hijackers, came over to the United States on amgirth visa, but still was able to obtain a six-
year driver’'s license in Florida. Supporters also argue that the Act will preveneghl
immigration by making it more difficult for illegammigrants to get state driver's licenses.
Moreover, supporters contend that asylum seekengiétbear the burden of proving a valid cause
for asylum, which is required under the Real ID Aetause a terrorist will not be able to easily
gain residency status by claiming asylum. Supp®rédso argue that a true national database,
which would be susceptible to hackers, is not meglibecause the states will send electronic
queries to each other that will be answered withitidividual state’s database.

REAL ID and Biometric Technologgt 497 (emphasis added) (citations omitted). UBAPA, the Real ID Act

will not be used to prevent illegal immigration,tlather, together, they form a basis to compeveard for illegal
immigration.
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the REAL ID Act, and will certainly undermine angtdrrent effect or security benefit that may
have motivated passage of the Act.
b. Causation

Establishing causation can be difficult where thaniff's alleged injury is caused by
“the government’s allegedly unlawful regulation (ack of regulation) oBomeone else. . .”
Lujan, 504 U.S. at 562 (emphasis in original). In thses cited by the Government, causation
depends on the decisions made by independent artdrst becomes the burden of the plaintiff
to adduce facts showing that those choices have beavill be made in such manner as to
produce causation . . . .Id. Essentially, establishing causation requires tlanpff to show
that the alleged injury is not merely “remote andiiect” but is instead fairly traceable to the
actions of the defendanElorida v. Mellon 273 U.S. 12, 18 (1927).

The Supreme Court has declined to find that a ptaimad standing sufficient to bring
suit in federal court when it merely speculatesoawhether the defendant’s action would cause
the alleged harmSee idat 17-18. IrFlorida v. Mellon the plaintiff sought to enjoin the federal
government from collecting an inheritance tax iorlla, arguing that it would cause Florida
residents to remove property from the state, thefdbminishing the subjects upon which the
state power of taxation may operatéd. The Supreme Court held that whether the defestdant
actions would cause individuals to act in such & tisat would produce injury to the state was
“purely speculative, and, at most, only remote imadltect.” Id. at 18.

Here, unlike Florida’s injury irMellon, the alleged harm to Plaintiffs’ driver’s license
programs would be directly caused by the DHS Divect Further, there is no speculation as to

the probability of its occurrence; rather, it isdiwatching the same play performed on a new
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stage. The DACA Directive, implemented in 2012;npéed its recipients to receive the status
or documentation necessary to subsequently applgirieer’s licenses.See Access to Driver’s
Licenses for Immigrant Youth Granted DAQHLC (Dec. 2014) (“DACA recipients who obtain
an employment authorization document and a Soeeali®y number have been able to obtain a
license in almost every staté®. Similarly, the DAPA Directive also provides itscipients with

the status and the documentation necessary to &mpby driver’s license in most stateSee
Ark. Code Ann. § 27-16-1105 (proof of deferred wsasufficient to apply for driver’s license);
Tex. Transp. Code. Ann. § 521.142 (employment aihtion documentation sufficient for
driver’'s license application). Aside from furniagithe status or documents necessary to apply
for a driver’s license, the DAPA Directive will @gprovide an incentive for its applicants. The
Directive permits and encourages its beneficiaeapply for work authorization for the period
that they will be granted deferred status in th&@édhStates. For individuals in the United States
who commute to work, driving is the most common mad transportation. In 2013, it was
estimated that 86.3% of the United States’ worldocommuted to work in private vehiclés.
See Commuting in America 2013: The National ReporCommuting Patterns and Trends
American Association of State Highway and Transgih Officials (Oct. 2013)°> This is
especially true in the states that are Plaintiffshis case, as none of them have extensive mass
transit systems. In sum, the federal governmeattens inArizong and its refusal to disclaim

future such actions in this case, establish thatlitseek to force Texas (and other similarly-

% A PDF of this article may be accessed at http:itumilc.org/document.html?id=1120.

4 The Ninth Circuit inArizona Dream Act Coalition v. Brewsimilarly noted that the majority of the workforce
relies on private vehicles to commute to work. 73d at 1062. Specifically, the court highlightduat
approximately 87% of Arizona’s workforce commutedatork by car.Id.

% A PDF of this study may be accessed at http:#iteands.transportation.org/Documents/CA10-4.pdf.
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situated states) into these changes. Further, pomien of Plaintiffs’ alleged injuries are fees
mandated by federal law that are required to bel gay states directly to the federal
government—damages that are a virtual certainthaintffs—or at least Texas—have clearly
met their burden of showing that their alleged iigs have been and will be directly “traceable”
to the actions of the Defendants. Far from a geized injury or “pie in the sky” guesswork,
Plaintiffs have demonstrated a direct, finite igjuto the States that is caused by the
Government’s actions. Given that Plaintiffs habhewn that they stand to suffer concrete and
particularized consequences from Defendants’ astitimey have pled an injury sufficient to
demonstrate standing in this Court.
C. Redressability

The redressability prong of the standing analys&genes whether the remedy a plaintiff
seeks will redress or prevent the alleged injubyjan, 504 U.S. at 560. Of this three-prong
standing analysis, the question of redressabsitgasiest for this Court to resolve. The remedy
Plaintiffs seek will undoubtedly prevent the hatmeyt allege will stem from Defendants’ DHS
Directive. DAPA provides its beneficiaries with thecessary legal presence and documentation
to allow them to apply for driver’s licenses in rstates; without this status or documentation,
these beneficiaries would be foreclosed from sep&idriver’'s license. Therefore enjoining the
implementation of the DHS Directive would unquesébly redress Plaintiffs’ alleged harm.

Plaintiffs (or at least one Plaintiff) has cleadgtisfied the requirements for Article Il

standing.
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2. Prudential Standing

In addition to fulfilling the Article 11l standingequirements, Plaintiffs have also satisfied
the requirements of prudential standing. As disedsabove, the States have not merely pled a
“generalized grievance” that is inappropriate toe Court’s resolution. Rather, the States have
shown that the DAPA program will directly injureeih proprietary interests by creating a new
class of individuals that is eligible to apply &iate driver’s licenses. When this class appbes f
driver’s licenses, the States will incur signifitaosts to process the applications and issue the
licenses—costs that the States cannot recoup ad.avastead of a “generalized grievance,” the
States have pled a direct injury to their fiscébrasts.

Second, Plaintiffs’ claims come within the “zonkioterests” to be protected by the
immigration statutes at issue in this litigatiotneTSupreme Court has stated time and again that
it is the duty of the federal government to protéet border and enforce the immigration I&Ws.
The Government has sought and obtained rulingspttegmpt all but token participation by the

states in this area of the law. The basis forgheemption was that the states’ participation was

% For example, irPlyler v. Doe all nine justices on the Supreme Court agreetittieaUnited States was not doing
its job to protect the states. In his concurringhigm, Justice Powell stated that:

lllegal aliens are attracted by our employment ofyputies, and perhaps by other benefits as well.
This is a problem of serious national proportiasthe Attorney General has recently recognized.
Perhaps because of the intractability of the pmobl€ongress—vested by the Constitution with
the responsibility of protecting our borders angidlating with respect to aliens—has not
provided effective leadership in dealing with thisblem.

457 U.S. at 237-38 (Powell, J., concurring) (citasi omitted). The dissentersRtyler, while disagreeing with the
result, did not disagree about who is duty boungrtdgect the states:

A state has no power to prevent unlawful immignatiand no power to deport illegal aliens; those
powers are reserved exclusively to Congress andettexutive. If the Federal Government,
properly chargeable with deporting illegal aliefasls to do so, it should bear the burdens of their
presence here.

Id. at 242 n.1 (Burger, J., dissenting).
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not wanted or required because the federal govarnhmvas to provide a uniform system of
protection to the states. The fact that DAPA undeesithe INA statutes enacted to protect the
states puts the Plaintiffs squarely within the zohmterest of the immigration statutes at issue.

Further, Congress has entrusted the DHS with thg tuenforce these immigration
laws. 8 U.S.C. § 1103(a)(i). The DHS’ duties ud# guarding the border and removing illegal
aliens present in the country. 8 U.S.C. 88 11@3)all227. DAPA, however, is certainly at
odds with these commands. These duties were ehticfgrotect the states because, under our
federal system, they are forbidden from protectivemselves.

Finally, Plaintiffs are not resting their claim foglief solely on the rights and interests of
third-parties. Rather, the States are seekingdteet their own proprietary interests, which they
allege will be directly harmed by the implementataf DAPA. Thus Plaintiffs have similarly
satisfied their burden to show prudential standing.

3. Standing under the APA

Relying on the APA, Plaintiffs assert not only asisafor standing but also an argument
on the merits. Because these concepts are clogelywined, the Court will address both in its
discussion of the merits. Nevertheless, for tfesoas stated above and the reasons articulated
below, the States have APA standing as well.

D. Other Grounds for Standing

The States have asserted three additional basstafaling: (1parens patriaestanding;

(2) Massachusetts v. E.P.Atanding; and (3) abdication standing. Followihg Supreme
Court’s decision inMlassachusetts v. E.B.fese theories seem at least indirectly reladeitie

parens patriaeclaim discussed below. There is, however, amplgeence to support standing
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based upon the States’ demonstration of directrynjlowing from the Government's
implementation of the DAPA program. Since the &dtave, or at least Texas has, shown a
direct injury, as well as for the reasons discudseldw, this Court either rejects or refuses to
rely solely on either of thparens patriaeor Massachusetts v. E.P.#eories as the basis for
Plaintiffs’ standing. Both the Parties aadhici curiag however, have briefed these theories in
depth; thus the Court is compelled to address them.

1. Parens Patriae

Plaintiffs also rely on the doctrine parens patriago establish an independent basis for
standing in their suit against DefendanBarens patriagpermits a state to bring suit to protect
the interests of its citizens, even if it cannatdastrate a direct injury to its separate interasts
a sovereign entityAlfred L. Snapp & Son, Inc. v. P.R. ex rel. Ba#28 U.S. 592, 601 (1982).
Meaning literally “parent of the countryparens patriagecognizes the interests “that the State
has in the well-being of its populace” and allowstd bring suit when those interests are
threatened.d. at 602;Black’s Law Dictionaryl287 (10th ed. 2014). Here, the States allege tha
the DHS Directive will injure the economic interesif their residents, necessitatingpaens
patriae suit to ensure that those interests are protecteth fthe consequences of the
Government’s actions.

Defendants, relying primarily on the Supreme Casumpinion in Massachusetts v.
Mellon, contend that the States’ invocationpafrens patriagés misplaced. They claim states
cannot maintain gparens patriaesuit against the federal government since the &der
government is the ultimate protector of the cit&anterests.See262 U.S. 447, 485-86 (1923).

In Massachusetts v. MellpMassachusetts broughparens patriaesuit to challenge the
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constitutionality of the Maternity Act, arguing thahe burden of funding the Act fell
disproportionately on industrial states like Masseetts. Id. at 479. Holding that the federal
government is the suprenparens patriagthe Court stated that “it is no part of [a stsjeluty
or power to enforce [its citizens’] rights in respeof their relations with the federal
government.” Id. Thus, Defendants argue that the States’ suit shoeilsimilarly barred since
the federal government’s right to protect citizeingerests trumps that of the states.

Defendants’ succinct argument, however, ignoregsiablished line of cases that have
held that states may rely on the doctringpafens patriago maintain suits against the federal
government. See, e.g., Wash. Utilities and Transp. Comm’n €.€, 513 F.2d 1142 (9th Cir.
1975) (state regulatory agency relied marens patriago bring suit against F.C.C. and U.S.);
Kansas ex rel. Hayden v. United Statéd8 F. Supp. 797 (D. Kan. 1990) (state brougitt su
against U.S. undeparens patriaetheory); Abrams v. Heckler582 F. Supp. 1155 (S.D.N.Y.
1984) (state usegarens patriaeto maintain suit against the Secretary of Healtd Bluman
Services). These cases rely on an important digtim The plaintiff states in these cases are
not bringing suit tgorotecttheir citizensfrom the operation of a federal statute—actions that are
barred by the holding oMassachusetts v. Mellorbee, e.g.Wash. Utilities and Transp.
Comm’n 513 F.2d at 1153Kansas ex rel. Haydef@48 F. Supp. at 802brams 582 F. Supp. at
1159. Rather, these states are bringing swenhforcethe rights guaranteed by a federal statute.
Id. For example, irlKansas ex rel. Hayden United Statesthe governor of Kansas brought a
parens patriaesuit to enforce the provisions of the Disaster &efict, which provided for the
disbursement of federal funds to aid areas deenfadhpor disaster.” Kansas ex rel. Hayden

548 F. Supp. at 798. Specifically, the governaulght suit to enforce the statute after he
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alleged that the area in question was wrongfullyield status as a “major disaster area” when the
procedural mechanisms for making that decision wggrered. Id. at 799. Similarly, ilPAbrams

v. Heckler New York’s attorney general broughparens patriaesuit to enforce the provisions
of a Medicare statute after a final rule issuedmplement the statute deprived New York
Medicare recipients of a significant amount of fandbrams 582 F. Supp. at 1157. Arguing
that the final rule misinterpreted the provisiorfstioe statute and thus exceeded statutory
authority, the attorney general sought to haveMbdicare funds distributed in compliance with
the statute.ld.

Consequently, Defendants’ rebuttal to the Stapesens patriaeargument is not as
simple as they would suggest. States are notdautgight from suing the federal government
based on @arens patriagheory; rather, provided that the states are sgekienforce—rather
than prevent the enforcement of—a federal statpgrens patriaesuit between these parties
may be maintained. In the instant case, the Statessuing to compel the Government to
enforce the federal immigration statutes passe@dygress and to prevent the implementation
of a policy that undermines those laws. Thouglkisgeadherence to a federal statute is a
necessary component for a stajgégens patriaesuit against the federal government, it alone is
not enough; in addition, states must identify asiisavereign interest that is harmed by the
alleged under-enforcemengee Alfred L. Snap@g58 U.S. at 601 (“to have sugbafens patriag
standing the State must assert an injury to whatldieen characterized as a ‘quasi-sovereign
interest’™”). The defining characteristics of a gusovereign interest are not explicitly laid oot i
case law; rather, the meaning of the term has godera significant expansion over timSee

Com. of Pa. v. Klepp®&33 F.2d 669, 673 (D.C. Cir. 1976). Although #aeliest recognized
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guasi-sovereign interests primarily concerned pgubliisances, the doctrine expanded rapidly to
encompass two broad categories: (1) a state’s-gqaasreign interest “in the health and well-
being—both physical and economic—of its residendsig (2) a state’s quasi-sovereign interest
in “not being discriminatorily denied its rightfgtatus within the federal system.Alfred L.
Snapp 458 U.S. at 607. In particular, courts have ®tastly recognized a state’s quasi-
sovereign interest in protecting the economic Wellg of its citizens from a broad range of
injuries. See, e.g., Alfred L. Snapb8 U.S. at 609 (discrimination against PuerttaRilaborers
injured economic well-being of Puerto Ric®)ash. Utilities and Transp. Comm’'a13 F.2d at
1152 (increased rates for intrastate phone sewamdd injure the economic well-being of the
state);Abrams 582 F. Supp. at 1160 (changes to Medicare thatdvdetrease payments to New
York recipients is sufficient injury to economic Mvbeing); Alabama ex rel. Baxley v. Tenn.
Valley Auth, 467 F. Supp. 791, 794 (N.D. Ala. 1979) (relocatdd executive and administrative
offices would damage the economic well-being ofbdaa by decreasing available jobs and
injuring state economy).

Here, the States similarly seek to protect theisidents’ economic well-being.
Specifically, Plaintiffs allege that the DHS Direet will create a discriminatory employment
environment that will encourage employers to hir&PA beneficiaries instead of those with
lawful permanent status in the United Stafeslo support this assertion, Plaintiffs focus oe th

interplay between the DHS Directive and the Affdri@aCare Act passed in 2010. Beginning in

" |n addition to the injuries stemming from the ge creation of a discriminatory employment enwvinent,
certain portions of the States’ briefs—as well asousamici briefs—detail a number of encumbrances suffered by
their residents due to the lack of immigration eoément, such as increased costs to healthcarpudiit school
programs. Few—if any—of these allegations haveiaist been specifically pled by the Parties as siéor
parens patriaestanding.
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2015, the Affordable Care Act (“ACA”) requires erapérs with fifty or more employees to
offer adequate, affordable healthcare coveragédo full-time employees. Patient Protection
and Affordable Care Act, 26 U.S.C. 8§ 4980H. If employer with fifty or more employees
chooses not to offer health insurance to its fatlet employees, it instead incurs a monetary
penalty. Id. Currently, ACA requires that employers providealh insurance only to those
individuals that are “legally present” in the Unit8tatesld. at 8 5000A(d)(3). The definition of
“legally present,” however, specifically excludesnificiaries of the 2012 DACA Directive. If
an employer hires a DACA beneficiary, it does navénto offer that individual healthcare nor
does it incur a monetary penalty for the failuredtoso. See45 C.F.R. 8§ 152.2(8). The States
argue that the Obama Administration is expectearéonulgate similar regulations that will also
bar beneficiaries of the DAPA Directive from paipating in the ACA’s employer insurance
mandate. This exclusion, the States argue, waterate unemployment for its citizens because
it will create an employment environment that veiticourage employers to discriminate against
lawfully present citizens. Since the ACA’s exclusiof DAPA beneficiaries makes them more
affordable to employ, employers will be inclinedgeefer them over those employees that are
covered by the terms of the ACAd.

The States’ alleged injury to their citizens’ econo well-being is within the quasi-
sovereign interests traditionally protecteddayens patriaeactions. See, e.g., Alfred L. Snapp
458 U.S. at 609Wash. Utilities & Transp. Comm/rb13 F.2d at 115XKansas ex rel. Hayden
548 F. Supp. at 80Z&brams 582 F. Supp. at 1168Jabama ex rel. Baxley67 F. Supp. at 794.
The States’ challenge, however, is premature. oAigl some expect that the Obama

Administration will promulgate regulations barriDgAPA beneficiaries from participating in the
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ACA’s employer insurance mandate, it has yet tosdo See A Guide to the Immigration
Accountability Executive Actipimmigration Policy Center (Dec. 22, 203%4}“[T]he Obama
Administrationwill promulgate regulations to exclude DAPA recipiemtsf any benefits under
the Affordable Care Act, much as it did in the aftath of the DACA announcement.”)
(emphasis added)DACA and DAPA Access to Federal Health and EconoBumpport
Programs NILC (Dec. 10, 2014} (the Obama Administration “issued regulations tteny
access to health coverage under the ACA for DAGA#pients ands expectedo do the same for
DAPA recipients”) (emphasis added); Michael D. Sh&aRobert PearObama’s Immigration
Plan Could Shield Five MillionN.Y. Times (Nov. 19, 20143 (quoting Stephen W. Yale-Loehr,
professor of immigration law at Cornell, for asgertthat it “‘appears that these individuals will
be barred from health benefits under ACA) (emphadded). Discouraging the resolution of
controversies that are not ripe, the Supreme Gmastheld that courts should avoid “entangling
themselves in abstract disagreements . . . untddministrative decision has been formalized
and its effects felt in a concrete way . . Nat'l Park Hospitality Ass’n v. Dep’t of Interip538
U.S. 803, 807-08 (2003). Here, the administratieeision from which the States’ alleged
economic injury will flow has not been formalizedhus, the Stategarens patriaesuit is not

ripe for adjudication.

8 This article may be accessed at http://www.immigrgpolicy.org/special-reports/guide-immigration-
accountability-executive-action.

2 A PDF of this article may be accessed at httfisfateforcitizenship.org/wp-content/uploads/2014D/RPA-
DACA-and-fed-health-economic-supports.pdf.

% This article may be accessed at http://www.nyticms/2014/11/20/us/politics/obamacare-unlikely-for-
undocumented-immigrants.html?_r=0.
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2. Massachusetts v. E.P.Blaims

Clearly, in addition to the traditional Articlel Iftanding, Plaintiffs can also pursue their
direct damage claims under the ambiguous standsetdforth inMassachusetts v. E.P.Aln
Massachusetighe Supreme Court held that Massachusetts hadistpto seek redress for the
damages directly caused to its interests as a Vamelo Similarly, the States have standing
because the Defendants’ actions will allegedly ealisect damage to their proprietary interests.
Consequently, no matter how one redisssachusetts v. E.P,At strengthens the conclusion
that the States do have standing to sue for dil@tiages.

Nevertheless, separate and apart from their di@etage claim (for which at least Texas
has standing) and somewhat related tgomens patriaebasis for standing, the States also assert
standing based upon the continual non-enforcemeiieo nation’s immigration laws, which
allegedly costs each Plaintiff State millions oflldis annually. The evidence in this case
supplies various examples of large, uncompensaigzk$ stemming from the fact that federal
law mandates that states bear the burdens andafosteviding products and services to those
illegally in the country. These expenses are nlesirly demonstrated in the areas of education
and medical care, but the record also contains pbemof significant law enforcement costs.

a. Argument of the States aAdhici

The States and somamici briefs argue that the Supreme Court’'s holding in
Massachusetts v. E.P.8upports the States’ assertion of standing basdtfier injuries caused
by the Government’s prolonged failure to securedtentry’s borders. Whether negligently or
even with its best efforts, or sometimes, even gsefully, the Government has allowed a

situation to exist where illegal aliens move freelgross the border, thus allowing—at a
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minimum—500,000 illegal aliens to enter and stayhi@ United States each yéarThe federal
government is unable or unwilling to police the dmr more thoroughly or apprehend those
illegal aliens residing within the United Statebug it is unsurprising that, according to
prevailing estimates, there are somewhere betwéed0Q,000 and 12,000,000 illegal aliens
currently living in the country, many of whom burdthe limited resources in each state to one
extent or another. Indeed, in many instancesGibvernment intentionally allows known illegal
aliens to enter and remain in the country. Wheprepending illegal aliens, the Government
often processes and releases them with only thaipeothat they will return for a hearing if and
when the Government decides to hold &nén the meantime, the states—with little or nophel
from the Government—are required by law to prowiddous services to this populatidh.Not
surprisingly, this problem is particularly acutermany border communities. According to the
States’ argument, this situation is exacerbatedyetnme the Government or one of its leading
officials makes a pro-amnesty statement or, akanristant case, every time the DHS institutes a

program that grants status to individuals who héegally entered the country.

31 Michael Hoefer, et al.Estimates of the Unauthorized Immigrant PopulatResiding in the United States:
January 2010U.S. DHS, Feb. 2011.

32 The Court was not provided with the “no-show” safer adult illegal aliens who are released anerlatimmoned
for an immigration hearing. It has been reportemlyever, that the immigration hearings for lastrigsflood of
illegal immigrant children have been set for 20 urther, reports also show that there is a 46%shmn” rate at
these immigration hearings for children that wesleased into the populatioBhallenges at the Border: Examining
the Causes, Consequences, and Responses to thia Rpgarehensions at the Southern Border: HeaBedore the
S. Homeland Sec. Comrh13th Cong. (July 9, 2014) (statement of Juam@sDirector of the Executive Office for
Immigration Review). Thus, for these children this# Government released into the general populatiespite a
lack of legal status, the States will have to likarresulting costs for at least five more year$-rot forever, given
the rate of non-compliance with appearance notices.

3 See, e.g., Plyler457 U.S. at 224-25Foll v. Moreng 458 U.S. 1, 16 (1982).
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b. Analysis
The States’ argument is certainly a simplificatioh a more complex problem.

Regardless of how simple or layered the analysithese can be no doubt that the failure of the
federal government to secure the borders is costiagstates—even those not immediately on
the border—millions of dollars in damages each yaathile the Supreme Court has recognized
that states “have an interest in mitigating theeptally harsh economic effects of sudden shifts
in population,® the federal government has effectively deniedsta¢es any means to protect
themselves from these effects. Further, statdersilifese negative effects regardless of whether
the illegal aliens have any ties or family withimetstate, or whether they choose to assimilate
into the population of the United Staf8s.The record in this case provides many examples of
these costs. Evidence shows that Texas pays $a#aally to educate each illegal alien child
enrolled in public schodf In Texas, 7,409 unaccompanied illegal immigramitdcen were
released to sponsors between October of 2013 aptkr8eer of 2014. Thus, in that period
alone, Texas absorbed additional education costs lefast $58,531,100 stemming from illegal
immigration. Further, this figure addresses ohly hewly-admitted, unaccompanied children; it

by no means includes all costs expended duringglrsod to educate all illegal immigrant

% Plyler, 457 U.S. at 228.

%1d. While most Americans find the prospect of residamywhere but the United States unthinkable, thisisa
universally-held principle. Many aliens are jusgyoud of their own native land and come to thet&thiStates
(both legally and illegally) because our economgvades opportunities that their home countries db rMany of
these individuals would be satisfied with workingthe United States for part of the year and rétgrio their
homeland for the remainder. This arrangementtesnofinfeasible for illegal aliens, though, becaofsthe risk of
apprehension by authorities when traveling back fanth across the border. Regardless, many illajiahs have
no intention of permanently immigrating, but ratkeek to be able to provide for their families.eTBupreme Court
in Arizonanoted that 476,405 aliens are returned to theiméhoountries every year without a removal orde2 %3
Ct. at 2500. Many others return outside of anym@r process. See alsp footnotes 41 and 42 and the text
accompanying footnote 42.

% This figure presumes the provision of bilinguaiviees. If bilingual services are not requirece tost is $7,903
annually per student.
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children residing in the state. Evidence in theord also shows that in 2008, Texas incurred
$716,800,000 in uncompensated medical care proval@ggal aliens.

These costs are not unique to Texas, and othexsshaé also affected. Wisconsin, for
example, paid $570,748 in unemployment benefitg jos recipients of deferred action.
Arizona’s Maricopa County has similarly estimatée tosts to its law enforcement stemming
from those individuals that received deferred acstatus through DACA. That estimate, which
covered a ten-month period and included only the éaforcement costs from the prior year,
exceeded $9,000,000.

To decrease these negative effects, the Stated Hsat the federal government should do
two things: (1) secure the border; and (2) ceagkimg statements or taking actions that either
explicitly or impliedly solicit immigrants to entéhe United States illegally. In other words, the
Plaintiffs allege that the Government has createsl problem, but is not taking any steps to
remedy it. Meanwhile, the States are burdened witkr-increasing costs caused by the
Government’s ineffectiveness. The frustration esped by many States and#onici curiaein
their briefing is palpable. It is the States’ posi that each new wave of illegal immigration
increases the financial burdens placed upon alrstidiched State budgets.

It is indisputable that the States are harmeddtesextent by the Government’s action
and inaction in the area of immigration. Nevemtiss| the presence of an injury alone is
insufficient to demonstrate standing as requirebtring suit in federal court. A plaintiff must
still be able to satisfy all of the elements oihslimg—including causation and redressability—to

pursue a remedy against the one who allegedly dahseharm.
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Not surprisingly, the States rely, with much justtion, on the Supreme Court’s holding
in Massachusetts v. E.P.#0 support standing based on these damages. 1187 (2007). In
Massachusetisthe Supreme Court held that states have speeatliag to bring suit for the
protection of their sovereign or quasi-sovereigternests.ld. at 520. Justice Stevens quoted a
prior decision from Justice Kennedy, stating toeffect that states “are not relegated to the role
of mere provinces or political corporations butnetthe dignity, though not the full authority, of
sovereignty.”Id. at 519 (quotingAlden v. Maine 527 U.S. 706, 715 (1999)) The majority
concluded that Massachusetts, in its role as aolandr, suffered (or would suffer) direct
damages from the EPA'’s refusal to act under tharChar Act. Id. at 519, 526. Massachusetts’
status as a landowner, however, was only the ioimghe cakeSee id at 519. This status
reinforced the Supreme Court’s conclusion that “$8kchusetts’] stake in the outcome of this
case is sufficiently concrete to warrant the exercof federal jurisdiction.” Id. Without
explicitly delineating formal elements, the majgriseemed to recognize a special form of
“sovereignty standing” if the litigant state cowldow: (1) a procedural right to challenge the act
or omission in question and (2) an area of spestéde interest.See idat 518-26. With regard
to the latter, Justice Stevens concluded thatsstage standing to file suit to protect the health
and welfare of their citizens since our structufg@vernment mandates that they surrender to
the federal government. (1) the power to raiseilitany force; (2) the power to negotiate
treatises; and (3) the supremacy of their stats iavareas of federal legislatioid. at 519.

The States conclude that Justice Stevens’ holdimgjually applicable to their situation.
First, the States have no right to negotiate witkexido or any other country from which large

numbers of illegal aliens immigrate; thus the Sta@nnot rely on this avenue to resolve or
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lessen the problem. Second, the States cannaitenailly raise an army to combat invaders or
protect their own borders. Third, the federal gaveent ardently defends against any attempt by
a state to intrude into immigration enforcement—rewden the state seeks to enforce the very
laws passed by Congress. Therefore, the Statels tea same conclusion as the Supreme Court
did in Massachusetts v. E.P.AThey have the power to sue the federal governnmefederal
court to protect their quasi-sovereign interestshie health, welfare, and natural resources of
their citizens.

The States lose badly needed tax dollars eachdysato the presence of illegal alienra
clear drain upon their already-taxed resourceses&tdamages, the States argue, are far greater
and more direct than the damages stemming fronpaiution in Massachusetts Thus, they
conclude that they should similarly have standifdnis Court agrees to the actual existence of
the costs being asserted by Plaintiffs. Even theeBiment makes no serious attempt to counter
this argument, considering that the Governmenttk laf border security combined with its
vigilant attempts to prevent any state from protecitself have directly led to these damages.
Causation here is more direct than the attenuatadation chain patched together and accepted
by the Supreme Court Massachusetts

Nevertheless, standing Massachusettszas not dependent solely on damages flowing
from the lax enforcement of a federal law; the @upe Court also emphasized the procedural
avenue available to the state to pursue its clai@se id at 520. Specifically covering the
section under which Massachusetts’ claim was brputje Clean Air Act provided that “[a]
petition for review of action of the Administratior promulgating any . . . standard under section

7521 of this title . . . may be filed only in thenited States Court of Appeals for the District of
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Columbia.” Clean Air Act, 42 U.S.C. § 7607(b)(I)he States claim that the APA gives them a
similar procedural avenue. The APA states:

A person suffering legal wrong because of agentigmcor adversely affected or
aggrieved by agency action within the meaning oflavant statute, is entitled to
judicial review thereof. An action in a court dfet United States seeking relief
other than money damages and stating a claim thatgancy or an officer or
employee thereof acted or failed to act in an @fficapacity or under color of
legal authority shall not be dismissed nor relfedrein be denied on the ground
that it is against the United States or that thétddnStates is an indispensable
party. The United States may be named as a deiendany such action, and a
judgment or decree may be entered against the dJSii@tes:Provided That any
mandatory or injunctive decree shall specify thedrfal officer or officers (by
name or by title), and their successors in offipersonally responsible for
compliance. Nothing herein (1) affects other latidns on judicial review or the
power or duty of the court to dismiss any actiondeny relief on any other
appropriate legal or equitable ground; or (2) comuthority to grant relief if any
other statute that grants consent to suit expressiynpliedly forbids the relief
which is sought.

5 U.S.C. 8§ 702 (emphasis in original). Section @08e APA specifically authorizes a suit like
this case where the States seek a mandatory igancé U.S.C. 8 703. Finally, Section 704
provides a cause of action for a “final agencyactor which there is no other adequate remedy
inacourt....” 5U.S.C. § 704. It is appriape to note that the Government has asserted that
there is absolutely no remedy, under any theonytHe Plaintiffs’ suit—seemingly placing the
States’ suit squarely within the purview of Sectiil.

The Government counters this contention, howewemrguing that the DAPA program
is an exercise of discretion and merely informaloguidance being provided to DHS
employees. Since it argues that discretion isrerttein the DAPA program, the Government

concludes that it not only prevails on the merftarmy APA claim, but that this discretion also
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closes the standing doorway that the States aeenpting to entet’ The Court will address
these assertions in a separate part of the opbgoause they are not the key to the resolution of
the indirect damages contemplated in this secteganding standing undévlassachusetts v.
E.P.A.

It has been recognized that the resources of shtagedrained by the presence of illegal
aliens—these damages unquestionably continue tav.grdn 1982, the Attorney General
estimated that the country’s entire illegal immigrgopulation was as low as three million
individuals. See Plyler v. Dge457 U.S. at 218-19. Today, California aloneearted to have
at least that many illegal immigrants residing wigborders. Among the Plaintiff States, the

only difference with regard to the population déglal immigrants residing within each is that

37 See5 U.S.C. § 701. There is some authority in the ignation context that a private immigration orgaatian
cannot attack immigration decisions via the AReeFed’'n for Am. Immigration Reform, Inc. v. Re88 F.3d 897
(D.C. Cir. 1996). These decisions are based pilynan a lack of “prudential standing” rather tham the
requirements of the APA. However, for those diseetffected by a federal agency action, these dmtisare
inapplicable. In this context, the Governmentlacps conflates the issue of standing with thaieweiewability.

Standing to seek review is a concept which mustdistinguished from reviewability. In
Association of Data Processing Serv. Organizatidns, v. Campthe Court defined “standing” in
terms of a two-part test. First, the complainanstallege “that the challenged action has caused
him injury in fact, economic or otherwise.” Secotithe interest sought to be protected by the
complainant [must be] arguably within the zone mkfests to be protected or regulated by the
statute or constitutional guarantee in question.”

Reviewability presumes that the standing preretpulsas been satisfied and then adds the element
of the courts’ power to judge a certain administetecision. Correspondingly, “unreviewable”
administrative actions are those which will notjbeéicially scrutinized, despite the fulfillment of

all prerequisites such as standing and finalitthezi because Congress has cut off the court’s
power to review or because the courts deem the iSsappropriate for judicial determination.”

Even “unreviewable” administrative action may bedifially reviewed under exceptional
circumstances, such as whether there has beenan ddparture from the agency’s statutory
authority.

Statutory Preclusion of Judicial Reviet976 Duke L. J. 431, 432 n.4 (1976) (citationsttad). The States have

seemingly satisfied these two standing requiremdnisthat alone does not allow the Court to revibey DHS’
actions.
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the population is not evenly distribut®d. The Government does not dispute the existence of
these damages, but instead argues that widesprehdjemeralized damages—such as those
suffered by all taxpayers collectively—do not pawia basis for one to sue the Government.
The States concede that the cases cited by ther@oeat certainly stand for that proposition;
but they argue that the new rules announcedassachusetts v. E.P.give them, in their role as
states, “special solicitude” to bring an actiorptotect the resources of their citizens. Turnmg t
the dissent, the States similarly find supporttfos new form of standing from Chief Justice
Roberts’ statement that the majority opinion “agoptnew theory of Article Ill standing for
States . . . .1d. at 539-40 (Roberts, J., dissenting).

The Court recognizes that the Supreme Court’s opinn Massachusettappears to
establish new grounds for standing—a conclusiondissenting opinions goes to lengths to
point out. Nevertheless, the Court finds tiMassachusettslid not abandon the traditional
standing requirements of causation and redressaeb#ilements critical to the damages
discussed in this section. The Court finds that@overnment’s failure to secure the border has
exacerbated illegal immigration into this countrifurther, the record supports the finding that
this lack of enforcement, combined with this cowuistrhigh rate of illegal immigration,

significantly drains the States’ resouré@s.

% The Court notes that, while twenty-six statesheiirtrepresentatives are Plaintiffs herein, thitteeates and many
municipalities have filedmici briefs on the Government’s behalf. One of theuargnts raised in their brief is that
DAPA may eventually change the presence of illed@ns in this country into an economic positive,ainion
based upon a number of studies. Doc. No.s#; alsdDoc. No. 121 émici brief filed by the Mayors of New York
and Los Angelest al).

% The Government, though not necessarily agreeiagitinas failed to secure the border, conceddsnhay costs

associated with illegal immigration must be borne the states, particularly in the areas of eduocatiaw
enforcement, and medical care.
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Regardless, the Court finds that these more indd@mages described in this section are
not caused by DAPA; thus the injunctive relief rested by Plaintiffs would not redress these
damages. DAPA applies only to individuals who heagided in the United States since 2010.
If the DHS enforces DAPA as promulgated, this grdwgs already been in the country for
approximately five years. Therefore, the costs dawhages associated with these individuals’
presence have already been accruing for at leéisegear period. The relief Plaintiffs seek
from their suit is an injunction maintaining theatsis quo—however, the status quo already
includes costs associated with the presence oé thestive DAPA recipients. If the Court were
to grant the requested relief, it would not chatigeepresence of these individuals in this country,
nor would it relieve the States of their obligagoto pay for any associated costs. Thus, an
injunction against DAPA would not redress the daesadescribed above.

The States also suggest that the special sovestdgnling delineated iNMassachusetts
encompasses three other types of damages thabevidbused by DAPA. First, the continued
presence of putative DAPA recipients will incredise costs to which the States are subjetted.
Specifically, the States allege that, because DA&Apients will be granted legal status for a
three-year period, those who have not already pdrstate-provided benefits will now be more
likely to seek them. Stated another way, DAPApieits will be more likely to “come out of
the shadows” and to seek state services and bebeftiuse they will no longer fear deportation.
Thus, the States’ resources will be taxed even rti@e they were before the promulgation of

DAPA.

“0 This discussion does not include direct costshestate, such as the costs associated with pngyvatiditional

driver’s licenses, which were discussed in a ps&xtion. This Court does not address the isste whether some
or all of these damages might be recoverable utidetheory of “abdication standing” because thdihguis not

necessary to grant this temporary injunction.
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Regardless of whether the States’ prediction ig,tthe Constitution and federal law
mandate that these individuals are entitled tcegba@nhefits merely because of their presence in
the United States, whether they reside in the snastr the shadows. Further, aside from the
speculative nature of these damages, it seems dmmhewappropriate to enjoin the
implementation of a directive solely because it rmagourage or enable individuals to apply for
benefits for which they were already eligible.

The States’ reply, though supported by facts, it legally persuasive. The States
rightfully point out that DAPA will increase themlamages with respect to the category of
services discussed above because it will incrdasenamber of individuals that demand them.
Specifically, the Plaintiffs focus on two groupBirst, there are many individuals each year that
self-deport from the United States and return &rthomeland® The States suggest, with some
merit, that DAPA will incentivize these individuais remain in the United States.

Second, the States focus on the individuals thatldvbave been deported without the
legal status granted by DAPA, alleging that theintchued presence in this county will increase
state costs. The States argue that the DHS hadedeit will not enforce the removal statutes
with regards to at least 4,300,000 people plus tigi@ally millions of others that apply but are
not given legal presence. They conclude in themtss of the DAPA program, the DHS in its
normal course of removal proceedings would haveokam at least some of these individuals.
Thus DAPA will allow some individuals who would reawtherwise been deported to remain in

the United States. The Government has made notoggponse to this argument. Were it to

*l As stated earlier in a footnote, many individuatduntarily return to their homelandeeDHS, Office of
Immigration Statistics, Immigration Enforcement ideis: 2013, at 1 (Sept. 2014). In fact, in the ge2007 through
2009, more illegal immigrants self-deported backtexico than immigrated into the United States.
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argue against this assertion, the Government wikdtly have to admit that these individuals
would not have been deported even without DAPA—ssedion that would damage the DHS
far more than it would strengthen its position.

The States are correct that there are a numbedofiduals that fall into each category.
Immigration experts estimate that 178,000 illega&rs self-deport each ye#r. Though the
DHS could likely calculate the number of individsigleported and estimate the number that self-
deported over the past five years (and used thggeet to estimate those who would in the near
future) that would have otherwise qualified for DARelief, that evidence is not in the record. It
is reasonable to conclude, however, that someeadetindividuals would have self-deported or
been removed from the country. The absence oétimelviduals would likely reduce the states’
costs associated with illegal immigration.

The Government has not directly addressed the sitppts inherent in this argument,
but it and at least two sets afici curiaehave suggested a response. Specifically, theyesiig
that any potential reduction in state costs thatliccdvave been anticipated in the absence of
DAPA will be offset by the productivity of the DAP£ecipients and the economic benefits that
the States will reap by virtue of these individualsrking, paying taxes, and contributing to the
community.

This Court, with the record before it, has no emplrway to evaluate the accuracy of
these economic projections, and the record doeginetthe Court comfort with either position.
Yet, these projections do demonstrate one of thsoms why the Court does not accept the

States’ argument for standing on this point. Aotlgawithout supporting evidence does not

2 DHS, Office of Immigration Statistics, Immigrati@nforcement Actions: 2013, at 1 (Sept. 2014).
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support a finding of redressability. Based upoe tbcord, the presence of damages or off-
setting benefits is too speculative to be reliedrupy this or any other court as a basis for
redressability.

The last category of damages pled by Plaintifég thlls within Massachusettsspecial
solicitude” standing is predicated upon the arguntleat reports made by the Government and
third-parties concerning the Government’s actioagsehhad the effect of encouraging illegal
immigration. The Government does not deny thatesomits actions have had this effect, but
maintains that its actions were legal and apprégrién other words, these actions may have had
the unintended effect of encouraging illegal imratgm, but that does not create a damage
model that would satisfy either the causation dressability requirements of standing.

Nevertheless, a myriad of reasons support a ®alstention from intervention when
damages are premised upon the actions of thirdepariotivated by reports (and misreports) of
governmental actioff The Court will address only two.

The First Amendment protects political debate 18 tountry. Enjoining that debate, or
finding damages predicated upon that debate, woeldounter-productive at best and, at worst,
a violation of the Constitution. The crux of thetes’ claim is that the Defendants violated the
Constitution by enacting their own law without ggirthrough the proper legislative or
administrative channels. One cannot, however, istamgly argue that the Constitution should
control one aspect of the case, yet trample onFir Amendment in response to another.
Speech usually elicits widely-differing responsasd its ramifications are often unpredictable.

Clearly, reports of governmental activity, everthéy are biased, misleading, or incorrect, are

“31n a different case held before this Court, a Diffial confirmed under oath the existence of thisntended
consequenceSeefootnote 110.
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protected speech—despite the fact that they mag ta unintended effect of inspiring illegal
immigration.

Second, a lawful injunction that would cure thisolgem cannot be drafted.
Unquestionably, some immigrants are encouragecdeecto the United States illegally based
upon the information they receive about DACA andH® Reports of lax border security,
minimal detention periods following apprehensiamg ghe ease of missing immigration hearings
may also encourage many to immigrate to this cquiliegally. Individuals may also be
encouraged to immigrate illegally because they Hasen told that the stock market is doing
well, or that the United States’ economy is doirgtdr than that of their homeland, or because
the United States has better schools or more addamedical care. The decision to immigrate
illegally is motivated by innumerable factors, andourt would be jousting at windmills to craft
an injunction to enjoin all of these activities.

Statements and reports about the implementatioDACA and DAPA may very well
encourage individuals to try to reach the Unitedt€d by any means, legal or otherwise.
Further, it is undisputed that illegal immigratistrains the resources of most states. This side-
effect, however, is too attenuated to enjoin DAPiplementation. The States have not shown

that an injunction against DAPA would redress thesgicular damages.
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E. Standing Created by Abdication
1. The Factual Basis

The most provocative and intellectually intriguisignding claim presented by this case
is that based upon federal abdicatfén.This theory describes a situation when the fddera
government asserts sole authority over a cert@a af American life and excludes any authority
or regulation by a state; yet subsequently reftsest in that area. Due to this refusal to ac in
realm where other governmental entities are bdroed interfering, a state has standing to bring
suit to protect itself and the interests of it&zeihs.

The States concede, here, that the regulation ofebcsecurity and immigration are
solely within the jurisdiction of the United Statean assertion the United States agrees with and
has repeatedly insisted upon in other cases. Heweather than enforcing laws pertaining to
border security and immigration, the Governmenpugh DAPA, has instead announced that it
will not seek to deport certain removable aliensdnse it has decided that its resources may be
better used elsewhere. In sum, the States argtighitn Government has successfully established
its role as the sole authority in the area of immatign, effectively precluding the States from
taking any action in this domain and that the DH&r8tary in his memorandum establishing
DAPA has announced that except for extraordinarguanstances, the DHS has no intention of
enforcing the laws promulgated to address milliohdlegal aliens residing in the United States.

The facts underlying the abdication claim cannetdisputed. InArizona v. United
States the federal government sued Arizona when thee diaé¢d to enforce locally enacted

immigration restrictions Arizona v. United Stated32 S. Ct. 2492 (2012). The Supreme Court

4 “Abdication” is defined as “[tf]he act of renoungimr abandoning . . . duties, usually those commukuwiith high
office . . . .”Black’s Law Dictionary (10th ed. 2014).
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upheld the Government’s position, holding that fatleaw preempted the state’s actiorid. at
2495. Nonetheless, the Supreme Court, in doingstib recognized the states’ plight due to
federal preemption in the area of immigration:

The pervasiveness of federal regulation does natingsh the importance of
immigration policy to the States. Arizona bearsngnaf the consequences of
unlawful immigration. Hundreds of thousands of agble aliens are
apprehended in Arizona each year. Unauthorizeshslwho remain in the State
comprise, by one estimate, almost six percent ef gbpulation. And in the
State’s most populous county, these aliens arertexpdo be responsible for a
disproportionate share of serious crime.

Statistics alone do not capture the full extenfAnzona’s concerns. Accounts in
the record suggest there is an “epidemic of crigadety risks, serious property
damage, and environmental problems” associated wiéh influx of illegal
migration across private land near the Mexican &ordPhoenix is a major city of
the United States, yet signs along an interstaflevway 30 miles to the south warn
the public to stay away. One reads, “DANGERUBLIC
WARNING—TRAVEL NOT RECOMMENDED/Active Drug and Human
Smuggling Area/Visitors May Encounter Armed Crimigiaand Smuggling
Vehicles Traveling at High Rates of Speed.” Thebpgms posed to the State by
illegal immigration must not be underestimated.

These concerns are the background for the forrgal Enalysis that follows. The
issue is whether, under preemption principles, f@diaw permits Arizona to
implement the state-law provisions in dispute.

Id. at 2500. Despite this expression of empathyStingreme Court held, with minor exceptions,

that states are virtually powerless to protect thelres from the effects of illegal immigratioh.

*> Though clearly pre-dating DACA and DAPA, courtsrfr a variety of jurisdictions have similarly expsed
sympathy for the plight of the states that bearkhet of illegal immigration.See, e.g.Arizona v. United States
104 F.3d 1095 (9th Cir. 1997¢alifornia v. United Statesl04 F.3d 1086 (9th Cir. 1997tew Jersey v. United
States 91 F.3d 463 (3d Cir. 1996padavan v. United State82 F.3d 23 (2d Cir. 1996 hiles v. United State$9
F.3d 1094 (11th Cir. 1995¢ert. denied517 U.S. 1188 (1996). These courts invariably eléihe states the relief
they sought since inadequate immigration enforceémihnot supply a basis for standintfd. Indeed, as recently
as 2013, another court dismissed similar claimghleyState of MississippiSee Crane v. Napolitan®20 F. Supp.
2d 724 (N.D. Tex. 2013).

Three things were constant in all of these casesach, the courts expressed sympathy with thghpbf the

states. Second, the courts held that the statédd oot recover indirect costs they suffered assalt ofineffective
enforcement. This is identical to the ruling t@isurt made in the prior section regarding damatgamsing from
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Id. Holding that States cannot even exercise theit power to remove an illegal alien, the
majority opinion stated that “Immigration and Cua®Enforcement (ICE), an agency within the
Department of Homeland Security, is responsibleidentifying, apprehending, and removing
illegal aliens.”ld. at 2495. The Government continues to take theipadihat “even State laws
relating to matters otherwise within the core @& pgolice power will generally be preempted . . .
Arizona (or any other State) may not substitutguitiggment for the federal government’s when it
comes to classification of aliens.” Brief for théited States as Amicus Curiae at 14-16,
Arizona v. Brewer757 F.3d 1053 (9th Cir. 2014). As made cleahia DACA-related brief, the
Government claims total preemption in this areah#f law. Thus, the first element of an

abdication claim is established.

the provision of services like education and mddieae. Third, none of these cases, however, thelda state was
absolutely precluded from ever bringing suit conggg immigration enforcement issues.

Three important factors separate those cases fnenpitesent one—any one of which would be considared
major distinction. The presence of all three, hesveclearly sets this case apart from those atealve. First, with
the exception o€rang none of the cases involved the Government annogrecpolicy of non-enforcement. Here,
the DHS has clearly announced that it has decidedtm enforce the immigration laws as they apply to
approximately 4.3 million individuals—as well as aatold millions that may apply but be rejectedtbg DAPA
program. The DHS has announced that the DAPA progronfers legal status upon its recipients anen évan
applicant is rejected, that applicant will still b@ermitted to remain in the country absent extriamy
circumstances. There can be no doubt about ttéspiretation as the White House has made this theatating
that the “change in priorities applies to everyhddee footnote 88. Because of this announced policy arf-n
enforcement, the Plaintiffs’ claims are completdifferent from those based on mere ineffective mx@ment. This
is abdication by any meaningful measure.

Second, the plaintiffs in the above-cited casesdidprovide proof of any direct damages—rathes, fitaintiffs
in these cases only pléadirect damages caused by the presence of illegal ali@wnversely, in the present case,
Texas has shown that it will suffer millions of Bwk indirectdamages caused by the implementation of DAPA.

Finally, with the exception o€rane (in which this issue was not raised), the aboveecitases pre-date the
REAL ID Act of 2005. The REAL ID Act mandates at&'s participation in the SAVE program, which rggs
that a state pay a fee to verify an applicant'sifitig prior to issuing a driver’s license or anndiéication card. By
creating a new class of individuals eligible foiver's licenses and identification cards, indivittu¢hat the INA
commands should be removed, DAPA compounds thadjriederally-mandated costs that states are cdaxptel

pay.
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To establish the second element necessary for aimficstanding, the States assert that
the Government has abandoned its duty to enforedath. This assertion cannot be disputed.
When establishing DAPA, Secretary Johnson announicad the DHS will not enforce the
immigration laws as to over four million illegali@hs eligible for DAPA, despite the fact that
they are otherwise deportable. DHS agents were aistructed to terminate removal
proceedings if the individual being deported quediffor relief under the DAPA criteria.
Further, the DHS has also announced that, absérstoedinary circumstances, it will not even
deport illegal aliens who apply for DAPA and ar¢gected. The record does not contain an
estimate for the size of this group, but hypottalycthe number of aliens who would otherwise
be deported if the INA were enforced is in the imils. Secretary Johnson has written that these
exemptions are necessary because the DHS’ limitedirfig necessitates enforcement priorities.
Regardless of the stated motives, it is evideritttteGovernment has determined that it will not
enforce the law as it applies to over 40% of theggdl alien population that qualify for DAPA,
plus all those who apply but are not awarded lpgasence. It is not necessary to search for or
imply the abandonment of a duty; rather, the Gawvenmt has announced its abdication.

The Government claims, however, that its deferi@@a program is merely an exercise
of its prosecutorial discretion. Any justificat®mregarding abdication, though, are not a
necessary consideration for standing. This inquiigy be necessary to a discussion on the
merits, but standing under a theory of abdicateguires only that the Government declines to

enforce the law. Here, it h&%.

“% In the absence of these declarations of abdicagiorexamination of relevant DHS statistics migitifstructive,
but apparently the DHS is not very forthcoming wiiis information. The author of a recent law eaviarticle
detailed the trouble she experienced in tryingeb deferred action numbers from the GovernmennhalBi, after
numerous attempts, her conclusions were:
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The Government claims sole authority to goverrthe area of immigration, and has
exercised that authority by promulgating a compgtatutory scheme and prohibiting any
meaningful involvement by the states. As demotedrdoy DACA and DAPA, however, the
Government has decided that it will not enforceséhenmigration laws as they apply to well
over five million people, plus those who had tregaplications denied. If one had to formulate
from scratch a fact pattern that exemplified thestexce of standing due to federal abdication,
one could not have crafted a better scenario.

2. The Legal Basis

The Government has not seriously contested thatffisi factual basis for this claim—
nor could it. Turning from the facts of this claitm the applicable law, the concept of state
standing by virtue of federal abdication is notIvestablished. It has, however, been implied by
a number of opinions, including several from thepi®@me Court. The abdication theory of
standing is discussed most often in connection wiffarens patriaeclaim. It has also been

discussed as providing APA standing, and in sonméesds is relied upon as the exclusive basis

While the grant rate for deferred action cases maguse alarm for those who challenge the
deferred action program as an abuse of executiaachr authority, it should be clear that
regardless of outcome, the number of deferred matases considered by ICE and USCIS are
quite low . . . Even doubling the number of legibdkferred action grants produced by USCIS and
ICE between 2003 and 2010 (118 plus 946) yields fean 1,100 cases, or less than 130 cases
annually.

Shoba S. Wadhigharing Secrets: Examining Deferred Action andn§garency in Immigration Lawi0 U.N.H.
L. Rev. 1, 47 (2011) (hereinafter “Sharing SecnetsSee alspLeon Wildes,The Deferred Action Program of the
Bureau of Citizenship and Immigration Services:Pdssible Remedy for Impossible Immigration CadésSan
Diego L. Rev. 819 (2004). Other statistics suggiestdeferred action rate between 2005 and 201gechhetween
a low 542 to an annual high of 1,029 individuaRegardless, DACA has raised that number to an dmvesaage
over the years 2012-2014 to over 210,000 and if BAFPimplemented in a similar fashion, the averégethe next
three years will be in excess of 1.4 million indivals per year. The Court is not comfortable \tligh accuracy of
any of these statistics, but it need not and doésaty on them given the admissions made by tlesigent and the
DHS Secretary as to how DAPA will work. Neverttesdefrom less than a thousand individuals per ieaver 1.4
million individuals per year, if accurate, dramatlg evidences a factual basis to conclude thatbeernment has
abdicated this areaeven in the absence of its own announcements.
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for standing. Traditionallyparens patriaeactions were instituted by states seeking to ptabe
interests of their citizens, as well as for prataciof their own quasi-sovereign interests. One of
this principle’s few limitations stems from the oot that the federal government, rather than a
state, has the superior status in the role asempain other words, the federal government was
the supremearens patriae Thus a state can rely garens patriaeto protect its interests
against any entity or actor—except the federal gawent. As explicitly noted by the dissent in
Massachusetts v. E.P:A.

A claim of parens patriaestanding is distinct from an allegation of direajury.
SeeWyoming v. Oklahom&02 U.S. 437, 448-449, 451, 112 S. Ct. 789, 117 L.
Ed. 2d 1 (1992). Far from being a substitute faicde 1l injury, parens patriae
actions raise an additional hurdle for a statgditit: the articulation of a “quasi-
sovereign interest’dpart from the interests of particular private partied\lfred

L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barsg8 U.S. 592, 607, 102 S. Ct.
3260, 73 L. Ed. 2d 995 (1982) (emphasis added®deitte,at 1454). Just as an
association suing on behalf of its members musivaiat only that it represents
the members but that at least one satisfies Artitieequirements, so too a State
asserting quasi-sovereign interests p@sens patriaemust still show that its
citizens satisfy Article Ill. Focusing on Massashtis’s interests as quasi-
sovereign makes the required showing here hardereasier. The Court, in
effect, takes what has always been regardedrec@ssarycondition forparens
patriae standing—a quasi-sovereign interest—and converigstda a sufficient
showing for purposes of Article .

What is more, the Court’s reasoning falters orous terms. The Court asserts
that Massachusetts is entitled to “special solifgtudue to its “quasi-sovereign
interests,”ante, at 1455, but then applies our Article Il standitest to the
asserted injury of the Commonwealth’s loss of clgsioperty. Seeante,at 1456
(concluding that Massachusetts “has alleged aqudatized injuryin its capacity
as a landownef (emphasis added)). In the contextpairens patriaestanding,
however, we have characterized state ownershipaid las a “nonsovereign
interes[t]” because a State “is likely to have sa@ne interests as other similarly
situated proprietors.’Alfred L. Snapp & Son, suprat 601, 102 S. Ct. 3260.

On top of everything else, the Court overlooks fhet that our cases cast
significant doubt on a State’s standing to assequasi-sovereign interest—as
opposed to a direct injury—against the Federal Gowent. As a general rule,
we have held that while a State might assert ai¢uagreign right aparens
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patriae “for the protection of its citizens, it is no paot its duty or power to

enforce their rights in respect of their relatiangh the Federal Government. In

that field it is the United States, and not thet&tavhich represents them.”

Massachusetts v. Mello262 U.S. 447, 485-486, 43 S. Ct. 597, 67 L. Ed810

(1923) (citation omitted); see algdfred L. Snapp & Son, suprat 610, n.16, 102

S. Ct. 3260.

Massachusetf$49 U.S. at 539 (Roberts, J., dissenting). kofig this assertion, Chief Justice
Roberts described the majority opinion as bestowingn the states “a new theory of Article Il
standing . . . .”Id. at 1466. Expounding further on this point, Chlaktice Roberts quoted a
footnote fromAlfred L. Snapp & Son, Inc. v. P.R. ex rel. Basting that:

[T]he fact that a State may assert rights undedarfal statue gsarens patriagn

no way refutes our clear ruling that “[a] State slo®t have standing gmrens

patriaeto bring an action against the Federal Governrhent.

Massachusetfs549 U.S. at 540 n.1 (quotimglfred L. Snapp458 U.S. at 610 n.16) (citations
omitted).

As demonstrated byWassachusettsconflicting opinions regarding the limitations of
parens patriaestanding, it is difficult to determine how long tlaev has permitted a state to rely
upon this doctrine to show standing in a suit agjatine federal government. This interpretation
may be well established, as asserted by Justiogeei®an the majority opinion, or it may be
unprecedented, as described by the four dissentBegardless of its longevity, it is a rule
delineated by the Supreme Court of the United Statel which this Court is bound to follow.
See, e.g.Bradford Mank Should States Have Greater Standing Rights tharn@rg Citizens?:
Massachusetts v. EPA’s New Standing Test for S#®ed/m. & Mary L. Rev. 1701 (2008).

The concept of abdication standing, however, hdasbeen confined tparens patriae

cases. Specifically, the States rely on the Supr€omurt’s opinion irHeckler v. Chaneywhich

involved a decision by the FDA not to take cereifiorcement actions regarding the drugs used
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in lethal injections administered by the stateg0 4).S. 821 (1985). Upholding the agency’s
decision not to act, the Supreme Court noted tiegt tvere not presented with “a situation where
it could justifiably be found that the agency hasrisciously and expressly adopted a general
policy’ that is so extreme as to amount to an adda of its statutory responsibilities.ld. at
833 n.4 (quotindAdams v. Richardsod80 F.2d 1159, 1162 (D.C. Cir. 197.3))

The States claim that, unlike the FDA'’s actionsaue inHeckler, the DAPA program is
a total abdication and surrender of the Governmsestitutory responsibilities. They contend
that the DAPA Directive basically concedes thisnpoiand this Court agrees. The DAPA
Memorandum states that the DHS cannot performhal duties assigned to it by Congress
because of its limited resources, and therefareust prioritize its enforcement of the laws. This
prioritization necessitated identifying a classirafividuals who are guilty of a violation of the
country’s immigration laws, and then announcingt tiee law would not be enforced against
them. The DAPA Memorandum concludes that, for@i#S to better perform its tasks in one
area, it is necessary to abandon enforcement ithano

In response, the Government maintains its overltion: it is immaterial how large the
putative class of DAPA beneficiaries is because BAR a legitimate exercise of its
prosecutorial discretion. Earlier in this opinidhjs Court held that Plaintiffs have standing
based upon the direct damages they will sufferofalhg the implementation of DAPA.
Nevertheless, based upon the Supreme Court’s opimdieckler and the cases discussed
below, this Court also finds that Plaintiffs havargling because of the DHS’ abdication of its

statutory duties to enforce the immigration laws.
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The Heckler Court is not alone in addressing abdication stajdiAgain not involving
the parens patriaadoctrine, the Fifth Circuit has addressed the cpnhogabdication in a similar
suit involving the same partiesSee Texas v. United Stgtd®6 F.3d 661 (5th Cir. 1997). In
Texas v. United Statethe Fifth Circuit held that abdication did noisXor several reasondd.
at 667. First, it noted that Texas did not ardws the Government was “mandating” that it take
any action with respect to undocumented alields. This fact situation is dissimilar to the one
presently before the Court. Here, the States ptthfevidence that demonstrates that the
Government has required and will require statedate certain actions regarding DAPA
recipients. Further, the Government has not coeatdtat it will refrain from taking similar
action against the remaining Plaintiffs in thiseeasSecond, the Fifth Circuit ihexasheld that
the Government's failure to effectively perform asty to secure the border did not equate to an
abdication of its duty Id.

Plaintiffs contend that these distinctions madéhgyFifth Circuit inTexasare noticeably
absent in the present case. The DHS unilateraligbkshed the parameters for DAPA and
determined that it would not enforce the immignatitaws as they apply to millions of
individuals—those that qualify for DAPA and surprisingly evdioge that do not. Thus, the
controlling but missing element imexasthat prevented a finding of abdication is not only
present in this case, but is factually undispdfedturther, if one accepts the Government’s
position, then a lack of resources would be an @ebde reason to cease enforcing

environmental laws, or the Voting Rights Act, oeauhe various laws that protect civil rights

" Obviously, the Government disputes whether thesesfequate to abdication, but it does not displee
underlying facts themselves—nor could it, as tHesés are set out in writing by the DHS Secretaryhie DAPA
Memorandum.
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and equal opportunity. Its argument is that it tesdiscretion to cease enforcing an act as long
as it does so under the umbrella of prosecutoisaketion. While the Court does not rule on the
merits of these arguments, they certainly supp@rtStates’ standing on the basis of abdication.
In regards to abdication standing, this case bearng similarities toAdams v.

Richardson480 F.2d 1159 (D.C. Cir. 1973). Adams the Secretary of Health, Education and
Welfare adopted a policy that, in effect, was aisaf to enforce Title VI of the Civil Rights Act
of 1964. Id. at 1161. Specifically, the Secretary refused fectfiate an end to segregation in
federally-funded public education institutionsl. In Adams as in the case before this Court, the
Government argued that the “means” of enforcemeiat matter of absolute agency discretion,
and in the exercise of that discretion it chosesdek voluntary complianceSee id at 1162.
Rejecting this argument and holding that the Sacydtad abdicated his statutory duty, the D.C.
Circuit noted that:

[t]his suit is not brought to challenge HEW’s démns with regard to a few

school districts in the course of a generally difecenforcement program. To

the contraryappellants allege that HEW has consciously andesgly adopted a

general policy which is in effect an abdicationitefstatutory duty. We are asked

to interpret the statute and determine whether HEAY correctly construed its

enforcement obligations.

A final important factor distinguishing this caserh the prosecutorial discretion

cases cited by HEW is the nature of the relatigndletween the agency and the

institutions in question. HEW is actively supplyisegregated institutions with

federal funds, contrary to the expressed purpos€ongress. It is one thing to

say the Justice Department lacks the resourcesssacgto locate and prosecute

every civil rights violator; it is quite another teay HEW may affirmatively

continue to channel federal funds to defaultingos¢e The anomaly of this

latter assertion fully supports the conclusion tiingress’s clear statement of

an affirmative enforcement duty should not be disted.

Id. (emphasis added).
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In the present case, Congress has clearly statdlidggal aliens should be removed.
Like that at issue ildams the DHS program clearly circumvents immigratiaws$ and allows
individuals that would otherwise be subject to rgalado remain in the United States. The
policy in Adamspurported to seek voluntary compliance with Tke In contrast, the DHS
does not seek compliance with federal law in amynfdbut instead establishes a pathway for
non-compliance and completely abandons entire gextof this country’s immigration law.
Assuming that the concept of abdication standinig lva recognized in this Circuit, this Court
finds that this is a textbook example.

F. Conclusion

Having found that at least one Plaintiff, Texasnss to suffer direct damage from the
implementation of DAPA, this Court finds that thesethe requisite standing necessary for the
pursuit of this case in federal court. Fulfillitfge constitutional requirements of standing, Texas
has shown that it will suffer an injury, that timgury is proximately caused by the actions of the
Government, and that a favorable remedy issued&yCourt would prevent the occurrence of
this injury*® This Court also finds that Texas’ claim has $atisthe requirements of prudential
standing: Plaintiffs’ suit is not merely a genaedl grievance, the Plaintiffs’ fall within the
“zone of interest” pertaining to the immigratiormatsites at issue, and Plaintiffs’ suit is not based
merely on the interests of third-parties.

Finally, for the various reasons discussed abow lalow, it is clear that Plaintiffs

satisfy the standing requirements as prescribatidAPA. Thus even “unreviewable”

“8 The Court has also found that the Government bagated its duty to enforce the immigration lawattare
designed, at least in part, to protect the Stateistheir citizens. While many courts, including tbnited States
Supreme Court, have suggested that the abdicatidutg gives rise to standing, this Court has ratnid a case
where the plaintiff's standing was supported solety this basis. Though not the only reason, theriCiinds

Plaintiffs (at least Texas) have standing purstmthis theory, as well.
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administrative actions may be subject to judicaaliew under exceptional circumstances, such
as when there has been a clear departure fromgdrecg's statutory authoritySee Manges V.
Camp 474 F.2d 97, 99 (5th Cir. 1973). With regardA\®A standing, this Court emphasizes that
there is a difference between the standing requodating a lawsuit and that necessary for APA
reviewability. Although traditional standing re$eto the ability of a plaintiff to bring an action,
APA “reviewability” concerns the ability of the Cduto actually review and grant relief
regarding the act or omission in question on eifitecedural or substantive grounds. This Court
will address these redressability issues as pats$ discussions on the merits.

Having reached the conclusion that standing exXa@tsat least one Plaintiff, the Court
turns to the merits.

V. THE MERITS OF THE STATES’ CLAIMS

As previously noted, this opinion seeks to addtesse issues: standing, legality, and
constitutionality. Having concluded that at least Plaintiff, the State of Texas, has standing,
the Court now addresses the merits of the Stal@shs regarding the DAPA program.

A. Prosecutorial Discretion and Agency Prioritizaton

A basic issue intrinsically interwoven in most tbk arguments presented in this case
warrants attention before proceeding. It does msblve any of the ultimate remaining
qguestions, but the Court nevertheless finds it ingm. Just as the Government has been
reluctant to make certain concessions, proseclitdiszretion is an area where the States,
possibly in fear of making a bigger concession tirdended, are reluctant to concede. As

discussed above, one of the DHS Secretary’s stagsbns for implementing DAPA is that it

68



Case 1:14-cv-00254 Document 145 Filed in TXSD on 02/16/15 Page 69 of 123

allegedly allows the Secretary to expend the ressumlt his disposal in areas he views as

deserving the most attention. He has set fortbetipeiorities as follows:

1. Priority 1: threats to national security, bordecwrity, and public safety;
2. Priority 2: misdemeanants and new immigrationatois;
3. Priority 3: other immigration violations.

SeeDoc. No. 38, Def. Ex. 5 (Nov. 20, 2014 Memorandufwlicies for the Apprehension,
Detention and Removal of Undocumented Immigrarits”).

The law is relatively clear on enforcement didoreand, thus, the Court will not address
it at length. Nevertheless, because the DHS hasitedwined its stated priorities with the
DAPA program as justification for its alleged exsecof discretion, the Court finds it helpful to
point out some basic legal principles.

The law is clear that the Secretary’s ordering &f3priorities is not subject to judicial
second-guessing:

[T]he Government’'s enforcement priorities and .the Government’s overall

enforcement plan are not readily susceptible takthé of analysis the courts are

competent to make.
Reng 525 U.S. at 490 (quoting/ayte v. United State470 U.S. 598, 607-08 (1985)).
Further, as a general principle, the decision ts@cute or not prosecute an individual is,

with narrow exceptions, a decision that is leftite Executive Branch’s discretioieckler,470

U.S. at 831 (citing a host of Supreme Court opigjorAs the Fifth Circuit has stated:

“9 Interestingly, this memorandum, which is differéim the DAPA Memorandum (although dated the sdmg,
states: “Nothing in this memorandum should be taesd to prohibit or discourage the apprehensietemtion, or
removal of aliens in the United States who areidentified as priorities herein.” The DAPA recipts arguably
fall under Priority 3, but the Secretary’s DAPA Merandum seems to indicate he thinks otherwise. pide¢his
admonition, the DAPA Memorandum instructs DHS a#fis not to remove otherwise removable aliensfatn, it
also instructs ICE officials to immediately stopf@wement procedures already in process, includergoval
proceedings.
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The prosecution of criminal cases has historickdlp close to the core of the
Article 1l executive function. The Executive Brdntas extraordinarily wide
discretion in deciding whether to prosecute. lagdbat discretion is checked
only by other constitutional provisions such as girehibition against racial
discrimination and a narrow doctrine of selectivesecution.

Riley v. St. Luke’s Episcopal Hosp52 F.3d 749, 756 (5th Cir. 2001).

The Judiciary has generally refrained from injegtitself into decisions involving the
exercise of prosecutorial discretion or agency eoforcement for three main reasons. First,
these decisions ordinarily involve matters paraclyl within an agency’s expertise. Second, an
agency’s refusal to act does not involve that agericoercive” powers requiring protection by
courts. Finally, an agency’s refusal to act laygeirrors a prosecutor’s decision to not indict.
Heckler, 470 U.S. at 821-32. This is true whether thé isubrought under common law or the
APA. Absent abdication, decisions to not take sr@ment action are rarely reviewable under
the APA. See, e.g.Texas 106 F.3d at 667.

Consequently, this Court finds that Secretary Johissdecisions as to how to marshal
DHS resources, how to best utilize DHS manpowed, \ethere to concentrate its activities are
discretionary decisions solely within the purviefsloe Executive Branch, to the extent that they
do not violate any statute or the Constitution.

The fact that the DHS has virtually unlimited deteon when prioritizing enforcement
objectives and allocating its limited resourceohess an underlying current in this case. This
fact does not, however, resolve the specific legrles presented because the general concept of

prosecutorial discretieror Defendants’ right to exercise-His not the true focus of the States’
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legal attack?® Instead, Plaintiffs argue that DAPA is not withire Executive’s realm (his power
to exercise prosecutorial discretion or otherwesedll; according to Plaintiffs, DAPA is simply
the Executive Branch legislating.

Indeed, it is well-established both in the texttlod Constitution itself and in Supreme
Court jurisprudence that the Constitution “allovir® tPresident to execute the laws, not make
them.” Medellin 552 U.S. at 532. It is Congress, and Congresgealwho has the power under
the Constitution to legislate in the field of immagion. SeeU.S. Const. art. 1, 8 8, cl. Bjyler,

457 U.S. at 237-38. As the Supreme Court has iegula “[tlhe conditions for entry [or
removal] of every alien, the particular classesladns that shall be denied entry altogether, the
basis for determining such classification, the tighterminate hospitality to aliens, [and] the
grounds on which such determinations should bedyds®/e been recognized as matsaiely

for the responsibility ofhe Congress. . . .” Harisiades v. Shaughness342 U.S. 580, 596-97
(1952) (emphasis added).

Just as the states are preempted from interferiitly tve “careful balance struck by
Congress with respect to unauthorized employmebt,"example’’ Plaintiffs argue that the
doctrine of separation of powers likewise precluties Executive Branch from undoing this
careful balance by granting legal presence togethtr related benefits to over four million
individuals who are illegally in the country. K the contention of the States that in enacting
DAPA, the DHS has not only abandoned its duty tftore the laws as Congress has written

them, but it has also enacted “legislation” contreo the Constitution and the separation of

* The States obviously question the soundness dfridlaits’ alleged exercise of discretion. Their glaint also
guestions whether this program can be charactedr@gstified as an exercise of discretion at all.

51 Arizong 132 S. Ct. at 2505.
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powers therein. Finally, the States complain tthee DHS failed to comply with certain
procedural statutory requirements for taking thi#oadt did.

The Court now turns to those issues.

B. Preliminary Injunction

To support the “equitable remedy” of a preliminamynction, the Plaintiff States must
establish four elements: “(1) a substantial liketil of success on the merits; (2) a substantial
threat that the [States] will suffer irreparablgumy if the injunction is denied; (3) that the
threatened injury outweighs any damage that thenatjon might cause [Defendants]; and (4)
that the injunction will not disserve the publidarest.” Jackson Women’s Health Org. v.
Currier, 760 F.3d 448, 452 (5th Cir. 2014) (quotidgover v. Morales164 F.3d 221, 224 (5th
Cir. 1998)). While a preliminary injunction shouttt be granted unless the plaintifhy* a
clear showing’ carries his burden of persuasion on each ofetfear factorsseeMazurek v.
Armstrong 520 U.S. 968, 972 (1997) (citation omitted) (ewngh in the original), the plaintiff
“need not prove his casel’akedreams v. Taylp®32 F.2d 1103, 1109 n.11 (5th Cir. 19%9e
also Univ. of Texas v. Camenis&bl U.S. 390, 395 (1981¢mphasizing that a party “is not
required to prove his case in full at a preliminaajyunction hearing”).

The “generally accepted notion” is that the “pugpo$ a preliminary injunction is always
to prevent irreparable injury so as to preservecthat's ability to render a meaningful decision
on the merits.” Meis v. Sanitas Serv. Corps11 F.2d 655, 656 (5th Cir. 1975) (citations
omitted); see alsoCamenisch451 U.S. at 395 (“The purpose of a preliminarjumetion is
merely to preserve the relative positions of thei@a until a trial on the merits can be held.”).

“Given this limited purpose, and given the hastd th often necessary if [the parties’] positions
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are to be preserved, a preliminary injunction istemarily granted on the basis of procedures
that are less formal and evidence that is less teimphan in a trial on the merits.ld. The
Court’s analysis requires “a balancing of the plolitées of ultimate success on the merits with
the consequences of court intervention at a prefinyi stage.”Meis 511 F.2d at 656see also
Canal Auth. of Fla. v. Callaway89 F.2d 567, 573 (5th Cir. 1974) (“[T]he mostgelling
reason in favor of (granting a preliminary injuioct) is the need to prevent the judicial process
from being rendered futile by defendant's actionr@fusal to act.”) (quotation marks and
citations omitted).

1. Preliminary Injunction Factor One: Likelihood oti&ess
on the Merits

The first consideration in the preliminary injurgeti analysis is the likelihood that the
plaintiff will prevail on the merits. The Fifth @uit has previously stated that the likelihood
required in a given case depends on the weighsaadgth of the other three factoiSee Canal
Auth, 489 F.2d at 576-77. Although some doubt has lesashon this “sliding scale” approach,
it is clear that, at a minimum, the plaintiff mw&monstrate a “substantial case on the merits.”
See, e.g.Southerland v. Thigpen84 F.2d 713, 718 n.1 (5th Cir. 1986). Thusneet the first
requirement for a preliminary injunction, the Stateust present a prima facie case,” but “need
not show a certainty of winning.” 11A Charles Al&Mright et al., Federal Practice and
Procedure § 2948.3 (3d ed. 2014) (hereinafter “Wr&Miller”).

a. The Administrative Procedure Act

The States complain that the implementation of DARAates the APA. 5 U.S.C. 8§ 501

et seq. Specifically, the States assert that DAPA couts a “substantive” or “legislative” rule

that was promulgated without the requisite noticd aomment process required under Section
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553 of the APA? Defendants concede that DAPA was not subjectethéoAPA’s formal
notice-and-comment procedure. Instead, they attgateDAPA is not subject to judicial review
and, even if reviewable, is exempt from the APA'sqedural requirements.

i Judicial Review Under the Administrative
Procedure Act

When a party challenges the legality of agencyoacta finding that the party has
standing will not, alone, entitle that party toecion on the meritsSee Data Processing97
U.S. at 173 (Brennan, J., concurring). Thus, efooceeding to the merits of Plaintiffs’ claim,
the Court must ensure that the agency action & isere is reviewable under the APA.

Subject to two exceptions described below, the ARdvides an avenue for judicial
review of challenges to “agency actionSee5 U.S.C. 88 701-706. Under Section 702, “[a]
person suffering legal wrong because of agencymctr adversely affected or aggrieved by
agency action within the meaning of a relevantus¢atis entitled to judicial review thereof.” 5
U.S.C. 8 702. Section 702 contains two requiremertirst, the plaintiffs must identify some
“agency action’ that affects [them] in the speetfifashion; it is judicial review ‘thereof’ to
which [they are] entitled.” Lujan v. Nat’l Wildlife Fed. 497 U.S. 871, 882 (1990) (quoting 5
U.S.C. § 702). “Agency action,” in turn, is defthen the APA as “the whole or part of an
agency rule, order, license, sanction, relief,her ¢quivalent or denial thereof, or failure to’act.
5 U.S.C. 8 551(13). When, as here, judicial reviswsought “not pursuant to specific

authorization in the substantive statute, but amigler the general review provisions of the APA,

the ‘agency action’ in question must be ‘final aggaction.”” Lujan, 497 U.S. at 882 (citing 5

2 The States also claim that DAPA substantivelyatied the APA in that it is “arbitrary, capricioas) abuse of
discretion, or otherwise not in accordance with ta@” under 5 U.S.C. § 706. If accurate (and &lheo

requirements under the APA are satisfied), Sectiod would require that the Court “hold unlawful aset aside”
the DAPA program. 5 U.S.C. § 706.
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U.S.C. 8§ 704, which provides that “[a]Jgency actinade reviewable by statute and final agency
action for which there is no other adequate renmed@ycourt are subject to judicial review”).

To obtain review under Section 702, Plaintiffs madditionally show that they are either
“suffering legal wrong” because of the challenggeérecy action, or are “adversely affected or
aggrieved by [that] action within the meaning okevant statute.” 5 U.S.C. § 702. A plaintiff
claiming the latter, as the States do here, musbksh that the “injury he complains dhi¢
aggrievement, or the adverse effapion hin) falls within the ‘zone of interests’ sought to be
protected by the statutory provision whose violatforms the legal basis for his complaint.”
Lujan, 497 U.S. at 871 (citin@larke, 479 U.S. at 396-97).

(2) Final Agency Action

The Supreme Court has identified two conditiorad thust be satisfied for agency action
to be “final.” First, “the action must mark thenrsummation of the agency’s decisionmaking
process . . . —it must not be of a merely tentativenterlocutory nature.”Bennett 520 U.S. at
178 (internal quotations marks and citations om)jtteOne need not venture further than the
DHS Directive itself to conclude that it is not “af merely tentative or interlocutory nature.”
Secretary Johnson ordered immediate implementatfocertain measures to be taken under
DAPA. For instance, he ordered ICE and CBP to “edrately begin identifying persons in
their custody, as well as newly encountered indiald, who meet the . . . criteria . . . to prevent
the further expenditure of enforcement resource®dc. No. 1, Pl. Ex. A at 5. Secretary
Johnson further instructed ICE to “reviemending removal cases, and seek administrative
closure or termination” of cases with potentialljgible deferred action beneficiariesid.

(emphasis added). The DHS has additionally set ‘Uqtline” for immigrants in the removal
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process to call and alert the DHS as to their laligy, so as to avoid their removal being
effectuated® USCIS was given a specific deadline by which shéuld begin accepting
applications under the new [DACA] criteria”: “natér than ninety (90) days from the date of
[the Directive’s] announcement.ld. at 4. As of the date of this Order, that deadiskess than

a week away? Moreover, the DHS is currently obtaining facéii assigning officers, and
contracting employees to process DAPA applicatidnghus, the DHS Directive has been in
effect and action has been taken pursuant toagedhovember of 2014.

Under the second condition identified by the Sugéourt, to be “final,” the agency’s
action “must be one by which rights or obligatidres/e been determined, or from which legal
consequences will flow.” Bennett 520 U.S. at 178 (internal quotation marks andticihs
omitted). As evidenced by the mandatory languageughout the DAPA Memorandum
requiring USCIS and ICE to take certain actions, $iecretary’s Directive clearly establishes the
obligations of the DHS and assigns specific duteesffices within the agency. Additionally,
DAPA confers upon its beneficiaries the right taysin the country lawfully. Clearly, “legal
consequences will flow” from Defendants’ action: BA makes the illegal presence of millions

of individuals legal.

3 See, e.g., Frequently Asked Questions, The Obamanisttation’'s DAPA and Expanded DACA Programs
NILC, at http://www.nilc.org/dapa&daca.html (lagidated Jan. 23, 2015).

** Defendants have not indicated any intention toadefjpom the deadline established in the DHS Divect To the
contrary, the DHS’ website states in bold, red fibwat it will begin accepting applications undee thew DACA
criteria on February 18, 20155eeExecutive Actions on Immigratip®fficial Website of the Dept. of Homeland
Security, at http://www.uscis.gov/immigrationactiflast updated Jan. 30, 2015). A deadline by whiGCIS
should begin accepting applications for DAPA wagirovided in the DHS Directive: no later than H8s from
the date DAPA was announced. Thus, USCIS mushlagiepting applications by mid-May of this year.

* Doc. No. 64, PI. Ex. 23 (Palinkas Dec.) (“USCIS lamnounced that it will create a new service centerocess
DAPA applications. The new service center will beArlington, Virginia, and it will be staffed by ppoximately
1,000 federal employees. Approximately 700 of theith be USCIS employees, and approximately 300hafin
will be federal contractors.”).
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Two other factors confirm that the DAPA Directigenstitutes final agency action. First,
the Government has not specifically suggesteditignot final. To the contrary, the DHS’ own
website declares that those eligible under the BBAYCA criteria may begin applying on
February 18, 2015. Finally, the 2012 DACA Direetivwhich was clearly final and has been in
effect for two and a half years now—was institubedhe same fashion, pursuant to a nearly
identical memorandum as the one here. Indeedgtegriohnson in the DAPA Memorandum
“direct[s] USCIS to establish a processnilar to DACA for implementing the program. Doc.
No. 1, Pl. Ex. A (emphasis added). This experieraerd the lack of any suggestion that DAPA
will be implemented in a fashion different from DAE-serves as further evidence that DAPA
is a final agency action. Based upon the comlonatif all of these factors, there can be no
doubt that the agency action at issue here isl|*finaorder for the Court to review it under the
APA.

(2) The Zone of Interests

To challenge Defendants’ action under the APA, rRiffs must additionally show: (1)
that they are “adversely affected or aggrieved, inpired in fact,” and (2) that the “interest
sought to be protected by the [Plaintiffs] [is] @aadply within the zone of interests to be protected
or regulated by the statute in questiorClarke 479 U.S. at 395-96 (internal quotation marks
and citations omitted). The key inquiry is whetl@wngress “intended for [Plaintiffs] to be
relied upon to challenge agency disregard of the”laBlock v. Cmty. Nutrition Inst467 U.S.
340, 347 (1984)see also Clarke479 U.S. at 399 (“The ‘zone of interest’ testaiguide for

deciding whether, in view of Congress' evident nhteb make agency action presumptively
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reviewable, a particular plaintiff should be hetwdcomplain of a particular agency decision.”).
The test is not “especially demandirmg.d. As the Supreme Court @larke held:

In cases where the plaintiff is not itself the sabjof the contested regulatory

action, the test denies a right of review if thaipliff's interests areo marginally

related to or inconsistent with the purposes implic the statutethat it cannot

reasonably be assumed that Congress intended natgee suit . . . . [T]here

need be no indication of congressional purposeettefit the would-be plaintiff
Id. at 399-400 (citations removed) (emphasis added).

As described above in great detail, it is cleat #tdeast one Plaintiff, the State of Texas,
(and perhaps some of the other States if there Hemoh time and opportunity for a full
development of the record), will be “adversely afésl or aggrieved” by the agency action at
issue here. DAPA authorizes a new status of “lggakence” along with numerous other
benefits to a substantial number of individuals wdre currently, by law, “removable” or
“deportable.” The Court finds that the acts of @@ss deeming these individuals removable
were passed in part to protect the States and rdés&iolents. Indeed, over the decades there has
been a constant flood of litigation between varistages and the federal government over federal
enforcement of immigration laws. The states ha@nbunsuccessful in many of those cases and

have prevailed in only a few. Regardless of whide prevailed and what contention was at

issue, there has been one constant: the federatrguent, under our federalist system, has the

% TheClarke Court noted that, although a similar zone of iesetest is often applied when considering “pruidént
standing” to sue in federal court (as already dised in this opinion), the zone of interest teshénAPA context is
much less demanding than it is in the prudentehding context. 479 U.S. at 400 n.16 (stating thatinvocation
of the zone of interest test in tiseandingcontext “should not be taken to mean that thedstaninquiry under
whatever constitutional or statutory provision aipliff asserts is the same as it would be if thenerous review
provisions’ of the APA apply”). This Court, in itonsideration of prudential standing concerngaaly found
Plaintiffs to be within the zone of interest of ttedevant immigration laws, which DAPA contravenddus, based
on the less-demanding nature of the APA’s zonatefrést test, the Court need not go into greatldetthis part of
its analysis.
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duty to protect the states, which are powerlessprtotect themselves, by enforcing the
immigration statutes. Congress has recognized this

States and localities can have significant interesthe manner and extent to
which federal officials enforce provisions of thranhigration and Nationality Act
(INA) regarding the exclusion and removal of unavited aliens.

Similarly, the Supreme Court has recognized thatstiates have an interest in the enforcement
or non-enforcement of the INA:

Since the late 19th century, the United Statesréstsicted immigration into this
country. Unsanctioned entry into the United Stasea crime, and those who
have entered unlawfully are subject to deportatBut despite the existence of
these legal restrictions, a substantial number efsgns have succeeded in
unlawfully entering the United States, and now liw&hin various States,
including the State of Texas.

Plyler, 457 U.S. at 205 (citations omitted). Finally, tbepartment of Justice has likewise
acknowledged that the states’ interests are relkatexhd consistent with the purposes implicit
within the INA:

Unlawful entry into the United States and reentfieraremoval are federal
criminal offenses®

To discourage illegal immigration into the Unitedates, the INA prohibits
employers from knowingly hiring or continuing to ploy aliens who are not
authorized to work in the United States.

The federal immigration laws encourage States topewmte with the federal
government in its enforcement of immigration lawsseveral ways. The INA
provides state officials with express authoritytéke certain actions to assist
federal immigration officials. For example, statiféicers may make arrests for
violations of the INA’s prohibition against smuggl, transporting or harboring
aliens. . . . And, if the Secretary determines #maactual or imminent mass influx
of aliens presents urgent circumstances requimmignanediate federal response,

" See, e.g.Kate M. Manuel, Cong. Research Serv., R4383@te Challenges to Federal Enforcement of
Immigration Law: Historical Precedents and Pendlritigation 2 (2014).

%8 As the Supreme Court held Arizona v. United Stated is the job of ICE officers to remove those wiolate
Sections 1325 and 132&eel32 S. Ct. at 2500.
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she may authorize any state or local officer to. exercise the powers, privileges
or duties of federal immigration officers under thi.

Congress has also authorized DHS to enter intoeaggrts with States to allow
appropriately trained and supervised state and| latfcers to perform
enumerated functions of federal immigration enforeat. Activities performed

under these agreements . . . “shall be subjedtddlirection and supervision of
the [Secretary].”

The INA further provides, however, that a formatesgment is not required for

state and local officers to “cooperate with thecf®tary]” in certain respects . . . .

Even without an agreement, state and local ofScmby “communicate with the

[Secretary] regarding the immigration status of iadividual,” or “otherwise

cooperate with the [Secretary] in the identificati@pprehension, detention, or

removal of aliens not lawfully present in the UnditStates”. . . . To further such

“cooperat[ive]” efforts to “communicate,” Congre$sms enacted measures to

ensure a useful flow of information between DHS atade . . . agencies.

Brief for the United States in Opposition on Petitfor Writ of Certiorari at 2-6Arizona
v. United States132 S. Ct. 2492 (2012) (No. 11-182), 2011 WL 558 (citations
omitted).

According to estimates available to the Courtleaist 50-67% of potentially-eligible
DAPA recipients have probably violated 8 U.S.C.323>° The remaining 33-50% have likely
overstayed their permission to stay. Under thdrawof preemption, the states are deprived of
the ability to protect themselves or institute thewvn laws to control illegal immigration and,

thus, they must rely on the INA and federal enforeat of the same for their protectiosee

Arizong 132 S. Ct. at 2510 (reaffirming the severe liamtstate action in the field of

% See, e.g.David Martin,A Defense of Immigration-Enforcement Discretione Tregal and Policy Flaws in Kris
Kobach’s Latest Crusadel?22 Yale L. J. Online 167, 171 (2012) (citiMpdes of Entry for the Unauthorized
Migrant Population PEW Hisp. Center 3 (May 22, 2006), at http://peswanic.org/files/factsheets/19.pdf). (Mr.
Martin served as General Counsel of the INS fro®519997, and as Principal Deputy General Counst#ieoDHS
from 2009-2010.). See alscAndorra Bruno, Cong. Research Serv., R41207authorized Aliens in the United
States: Policy Discussiah (2014) (hereinafter “BrundJnauthorized Aliens in the United Stdfes
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immigration). Despite recognizing the inability sthtes to tackle their immigration problems in
a manner inconsistent with federal law, the Supr@uoert inArizonanoted:

The National Government has significant power tgutate immigration. With

power comes responsibility, and the sound exerofsaational power over

immigration depends on the Nation’s meeting itpoesibility to base its laws on

a political will informed by searching, thoughtfutational civic discourse.

Arizona may have understandable frustrations vinéhpgroblems caused by illegal

immigration while that process continues, but tha&esmay not pursue policies

that undermine federal law.

Id. (emphasis added).

The responsibility of the federal government, wheereises plenary power over
immigration, includes not only the passage of ratldegislation, but also thenforcemenbf
those laws$? The States and their residents are entitled toimpless. DAPA, no matter how it
is characterized or viewed, clearly contravenes dkpress terms of the INA. Under our
federalist system, the States are easily in thee zufninterest contemplated by this nation’s

immigration laws.

3) Exceptions to Review

Although the Court easily finds the agency actnssue here final and that the States
fall within the relevant zone of interests in orderseek review, Defendants claim that review is
nevertheless unavailable in this case becauseP#eekempts the DHS action from its purview.

There are two exceptions to the general rule ofeveability under the APA. First,

agency action is unreviewable “where the statumi@ny precludes judicial review.” 5 U.S.C.

% Congress exercises plenary power over immigratiod the Executive Branch is charged with enforcing
Congress’ laws. See Faillo v. Bell430 U.S. 787, 792 (1997) (“[Olver no conceivabigject is the legislative
power of Congress more complete than it is overatimission of aliens.”) (internal quotation marksl itations
omitted). Just like the states, albeit for a défe reason, the Executive Branch “may not pursolicips that
undermine federal law.”
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8§ 701(a)(1). This exception applies when “Congless expressed an intent to preclude judicial
review.” Heckler 470 U.S. at 838" Second, and arguably more relevant to the presess,
even if Congress has not affirmatively precludedidgial review, courts are precluded from
reviewing agency action that is “committed to agediscretion by law.” 5 U.S.C. § 701(a)(2).
This second exception was first discussed in dbtathe Supreme Court f@itizens to Preserve
Overton Park, Inc. v. Volped01 U.S. 402 (1971). There, the Court interpldtee exception
narrowly, finding it “applicable in those rare iagstes where ‘statutes are drawn in such broad
terms that in a given case there is no law to apiplid. at 410 (quoting S. Rep. No. 752, 79th
Cong., 1st Sess. 26 (1945)). Subsequentlyieokler v. Chaneythe Supreme Court further
refined its interpretation of Section 701(a)(2)istinguishing the exception in Section 701(a)(1)
from that in Section 701(a)(2), the Court stated:

The former [8 701(a)(1)] applies when Congress @agressed an intent to

preclude judicial review. The latter [8701(a)(2)]ppéies in different

circumstances; even where Congress has not affirehatprecluded review,

review is not to be had if the statute is drawntlsat a court would have no

meaningful standard against which to judge the ag&nexercise of discretioin

such a case, the statute (“law”) can be taken twe h&ommitted” the

decisionmaking to the agency's judgment absoluféhys construction avoids

conflict with the “abuse of discretion” standard odview in § 706--if no

judicially manageable standards are available tmlging how and when an

agency should exercise its discretion, then itmgassible to evaluate agency

action for “abuse of discretion.”
470 U.S. at 830 (emphasis added).

Relevant to the present issue, the Supreme Coernt #xempted from the APA’s

“presumption of reviewability” non-enforcement dg@ons made by an agenchd. at 831

¢! The Government has not pointed the Court to aaut that precludes reviewability of DAPA. Asiidés no
statute that authorizes the DHS to implement thé®BArogram, there is certainly no statute that lpis judicial
review under Section 701(a).
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(disagreeing with the lower court’s “insistencetttiee ‘narrow construction’ of 8 (a)(2) required
application of a presumption of reviewability even an agency's decision not to undertake
certain enforcement actions”). The Court distisped the availability of review for the type of
agency action iverton Parlkirom the challenged agency decisionsigckler

Overton Parkdid not involve an agency's refusal to take retptegnforcement

action. It involvedan affirmative actof approval under a statute that set clear

guidelinesfor determining when such approval should be giRefusals to take

enforcement steps generally involve precisely thposite situation, and in that
situation we think the presumption is that judicgliew is not available.
Id. (emphasis added).

Thus, according to théleckler Court, there is a “rebuttable presumption” thah “a
agency’s decision not to prosecute or enforce, drethrough civil or criminal process, is a
decision generally committed to an agency’s absadliscretion” and, consequently, unsuitable
for judicial review. Id. An “agency’s refusal to institute proceedings” leen “traditionally
committed to agency discretion,” and the enactnadnthe APA did nothing to disturb this
tradition. Id. at 832.

Underlying this presumption of unreviewability ahgee overarching concerns that arise
when a court proposes to review an agency'’s discraty decision to refuse enforcement. First,
“an agency decision not to enforce often involvesmplicated balancing of a number of factors
which are particularly within its expertise[,]” aride agency is “far better equipped than the
courts to deal with the many variables involvedha proper ordering of its priorities.”ld. at
831-32. These factors or variables that an agemgst assess in exercising its enforcement

powers include “whether a violation has occurred, whether agency resources are best spent

on this violation or another, whether the agendik&ly to succeed if it acts, whether the

83



Case 1:14-cv-00254 Document 145 Filed in TXSD on 02/16/15 Page 84 of 123

particular enforcement action requested best fits dgency’s overall policies, and, indeed,
whether the agency has enough resources to undedtiakaction at all.”Id. at 831. Due to
circumstances beyond its control, an agency “caanbtigainst each technical violation of the
statute it is charged with enforcingld. For obvious reasons, this has application irctimainal

and immigration contexts. Consequently, the defsgegenerally accorded to “an agency’s
construction of the statute it is charged with iempénting” and the “procedures it adopts” for
doing so (under general administrative law prires§f is arguably even more warranted when,
in light of the above factors, the agency choosgsmenforce the statute against “each technical
violation.” Id. at 831-32.

Second, an agency’s refusal to act generally doésinfringe upon areas that courts
often are called upon to protect[,]” including iwdiual liberty or property rights. In other
words, a non-enforcement decision ordinarily does involve an exercise of governmental
“coercivepower” over an individual’s rights.d. at 832 (emphasis in original). By contrast,
when an agency does take action exercising itsregrizent power, the action in and of itself
“provides a focus for judicial review.Id. Because the agency “must have exercised its power
in some manner,” its action is more conducive taew “to determine whether the agency

exceeded its statutory powerdd. (citing FTC v. Klesner280 U.S. 19 (1929)).

%2 The Heckler Court citedVermont Yankee Nuclear Power Corp. v. Natural Res. Council, Inc.435 U.S. 519,
543 (1978), andrrain v. Natural Res. Def. Council, Inc421 U.S. 60, 87 (1975). For instance, in disecugsi
deference to agency interpretation, the SupremetGtated irvVermont Yankee

But this much is absolutely clear. Absent condtindl constraints or extremely compelling
circumstances, the administrative agencies shoellfitde to fashion their own rules of procedure
and to pursue methods of inquiry capable of peimgitthem to discharge their multitudinous
duties. Indeed, our cases could hardly be mordaiixiol this regard.

435 U.S. at 543 (internal quotations and citatiomitted).
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Lastly, theHeckler Court compared agency non-enforcement decisiotisetexercise of
prosecutorial discretion in the criminal context-eideons that plainly fall within the express and
exclusive province of the Executive Branch, whisltonstitutionally charged to “take Care that
the Laws be faithfully executed.'See id.(“Finally, we recognize that an agency’s refusal t
institute proceedings shares to some extent theacteaistics of the decision of a prosecutor in
the Executive Branch not to indict—a decision whi@ms long been regarded as the special
province of the Executive Branch, inasmuch as ithis Executive who is charged by the
Constitution to ‘to take Care that the Laws behflailly executed.”) (quoting U.S. Const. art. I,
§ 3).

While the Court recognizes (as discussed aboveé)thiegaDHS possesses considerable
discretion in carrying out its duties under the INAe facts of this case do not implicate the
concerns considered Wyeckler such that this Court finds itself without the &ilto review
Defendants’ actions. First, the Court finds an omt@nt distinction in two terms that are
commonly used interchangeably when discussitagklers presumption of unreviewability:
“non-enforcement” and “inaction.” While agency menforcement” might imply “inaction” in
most circumstances, the Court finds that, in tlaisec to the extent that the DAPA Directive can
be characterized as “non-enforcement,” it is abfuadfirmative actionrather than inaction.

The Supreme Court’s concern that courts lack medulifiocus for judicial review when
presented with agenayaction (see Heckler470 U.S. at 832) is thus not present in thisasidun.
Instead of merely refusing to enforce the INA’s oyal laws against an individual, the DHS has
enacted a wide-reaching program that awards legadepce, to individuals Congress has

deemed deportable or removable, as well as théyatailobtain Social Security numbers, work

85



Case 1:14-cv-00254 Document 145 Filed in TXSD on 02/16/15 Page 86 of 123

authorization permits, and the ability to tra%l.Absent DAPA, these individuals would not
receive these benefits. The DHS has not instructed its officers to merelyain from arresting,
ordering the removal of, or prosecuting unlawfyllesent aliens. Indeed, by the very terms of
DAPA, that is what the DH®as been doing for these recipients for the last fiearg—
whether that was because the DHS could not tragkndbe millions of individuals they now
deem eligible for deferred action, or because these prioritizing removals according to limited
resources, applying humanitarian considerationsjust not removing these individuals for

“administrative convenienc€® Had the States complained only of the DHS’ maiteife to (or

% See, e.g.Frequently Asked Questions, The Obama Administrati DAPA and Expanded DACA Programs
NILC, at http://www.nilc.org/dapa&daca.html (laspdated Jan. 23, 2015) (instructing potential DAPATA
beneficiaries that “[o]nce [their] work permit argis,” to look up their local Social Security offieé www.ssa.gov
to apply for Social Security numbers). The officimebsite for the Social Security Administrationfest
information for noncitizens, explaining that noizgns “authorized to work in the United States iy Department
of Homeland Security (DHS) can get a Social Seguritmber . . . . You need a Social Security nunibework,
collect Social Security benefits and receive sortigero government services.”Social Security Numbers for
Noncitizengs Official Website of the Social Security Admingtion (Aug. 2013), http://www.ssa.gov/pubs/EN-05-
10096.pdf.

% The States raised, but did not address at letig¢htax benefit issue perhaps because this is pense that the
federal taxpayers must bear. Nevertheless, iteigrdrom the testimony of IRS Commissioner JohrkKAskinen
presented to the Senate Finance Committee th&AIRA recipients would be eligible for earned incotar credits
once they received a Social Security numb@eeTestimony of IRS Commissioner John A. KoskinenFefruary

3, 2015 before Senate Finance Committee that DAB#fecs another sizable benefit in addition to thisst
directly affect the States due to certain tax ¢sedSee also‘Taxpayer Identification Number Requirements of
Eligible Individuals and Qualifying Children Und#re EIC,” FTC A-4219, 19 XX WL 216976, and Chief @sel
Advice, IRS CCA 200028034, 2000 WL 33116180 (IRSACZD00). One way to estimate the effect of this
eligibility is to assign as an earned income tadirthe sum of $4,000 per year for three yearss fftlhmber of years
for which an individual can file) and multiply thay the number of DAPA recipients. If, for instan¢hat number
is 4.3 million, if calculated accurately, the taenefits bestowed by DAPA will exceed $50,000,000,00
Obviously, such a calculation carries with it a ti@mof assumptions. For example, it is somewhtikely that
every DAPA recipient would actually claim or quglior these credits. Nevertheless, the importdiesenot in the
amount, but in the fact that DAPA makes individugigible at all. Bestowing a tax benefit on indivals that are
otherwise not entitled to that benefit is one mee@son that DAPA must be considered a substanilee r

% In order to qualify for DAPA, an unlawfully-presealien must have “continuously resided in the BaiStates
since before January 1, 2010.” Doc. No. 1, Pl.A=&t 4. Thus, expected beneficiaries of DAPA hbgen present
in the country illegally forat leastfive years, yet the DHS (whether knowingly or uakingly/intentionally or
unintentionally) has not acted to enforce the IN#moval provisions against them during those years

% See8 C.F.R. 274a.12(c)(14) (defining deferred actsrian act of administrative convenience to theegoment
which gives some cases lower priority”).
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decision not to) prosecute and/or remove such iddals in these preceding years, any
conclusion drawn in that situation would have bbased on thénaction of the agency in its
refusal to enforce. In such a case, the Court hwse been without any “focus for judicial
review.” SeeHeckler, 470 U.S. at 832.

Exercising prosecutorial discretion and/or refustngenforce a statute does not also
entail bestowing benefits. Non-enforcement is jtsit—not enforcing the la¥. Non-
enforcement does not entail refusing to removeetisdividuals as required by the lamd then
providing three years of immunity from that lawg#k presence status, plus any benefits that
may accompany legal presence under current reguo$ati This Court seriously doubts that the
Supreme Court, in holding non-enforcement decisibtmsbe presumptively unreviewable,
anticipated that such “non-enforcement” decisionsuld include the affirmative act of
bestowing multiple, otherwise unobtainable bendafi®n an individual. Not only does this
proposition run afoul of traditional exercises abgecutorial discretion that generally receive
judicial deference, but it also flies in the fadetloe very concerns that informed thkeckler
Court’s holding. This Court finds the DHS Diredidistinguishable from the non-enforcement
decisions to whichHeckler referred, and thus concludes thdeckler's presumption of

unreviewability is inapplicable in this case.

67 See, e.g.In re Aiken Cnty.725 F.3d 255, 266 (D.C. Cir. 2013) (explainingtthrosecutorial discretion includes
the decision to nogénforcea law, but does not include the discretion nofiottow a law). The law requires these
individuals to be removed. The DHS could accongisind has accomplished—non-enforcement of the law
without implementing DAPA. The award of legal staand all that it entails is an impermissible safuttofollow

the law.
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4) If Applicable, the Presumption
is Rebutted

Assumingarguendothat a presumption of unreviewability applied istcase, the Court
nonetheless finds that presumption rebutted. Nwtah Heckler, after listing the above-
addressed concerns underlying its conclusion thaagency’'s non-enforcement decisions are
presumed immune from review under Section 701(adi2) Supreme Court emphasized that any
non-enforcement decision “is only presumptively auewable.” The presumption “may be
rebutted where the substantive statute has provgiedelines for the agency to follow in
exercising its enforcement powersld. at 832-33. Drawing on its prior analysis of Sewati
701(a)(2)’'s exception in ¥@rton Park the Supreme Court elaborated on instances when th
presumption may be rebutted:

Thus, in establishing this presumption in the AR&N©gress did not set agencies

free to disregard legislative direction in the staty scheme that the agency

administers. Congress may limit an agency's exemisnforcement power if it

wishes, either by setting substantive prioritiesby otherwise circumscribing an

agency's power to discriminate among issues orscaswill pursue. How to

determine when Congress has done so is the quéstiapen byOverton Park
Id. at 833.
a. The Applicable Statutory Scheme

Here, the very statutes under which Defendanisnctiiscretionary authorif§f actually
compel the opposite result. In particular, dethigemd mandatory commands within the INA
provisions applicable to Defendants’ action in tle@se circumscribe discretion. Section

1225(a)(1) of the INA provides that “[a]n alien peat in the United States who has not been

admitted . . . shall be deemed for purposes ofdgpter an applicant for admission.” 8 U.S.C.

% As detailed below, the Defendants claim that Cesgrgranted them discretion under two statutoryigians: 8
U.S.C. 81103 and 6 U.S.C. § 202.
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§ 1225(a)(1). All applicants for admission “shiaél inspected by immigration officers.fd. §
1225(a)(3). “[I]f the examining immigration officeletermines that an alien seeking admission
is not clearly and beyond a doubt entitled to benittdd, the alien shall be detained for a
proceeding under section 1229a [of the INAId’ § 1225(b)(2)(A)*°

Section 1229a provides for removal proceedingsthdéise proceedings, if the alien is an
applicant for admission, the burden of proof resith the alien to establish that he or she is
“clearly and beyond doubt entitled to be admitted & not admissible under section 1182” of
the INA. 8 U.S.C. 8§ 1229a(c)(2)(A). Alternativelpe alien has the burden of establishing “by
clear and convincing evidence” that he or sheasvfllly present in the United States pursuant
to a prior admission.”ld. 8§ 1229a(c)(2)(B). An alien is “removable” if tladéien has not been
admitted and is inadmissible under Section 1182y the case of an admitted alien, the alien is
deportable under Section 1227Id. § 1229a(e)(2). Section 1182 classifies and dgfine
“Inadmissible Aliens.” Inadmissible aliens are ligible to receive visas and ineligible to be
admitted to the United States. Among the long disigrounds for inadmissibility are those
related to health, crime, and security. SectioA71@lassifies and defines individuals who are
deportable. Potential DAPA beneficiaries who erdeunlawfully are inadmissible under
Section 1182 and the law dictates that they shbaldemoved pursuant to the authority under

Sections 1225 and 1227. Those potential recipiehtsentered legally, but overstayed their

% |t is understood that unauthorized aliens etitertnited States in three main ways:

(1) [S]Jome are admitted to the United States ofidvabnimmigrant (temporary) visas (e.g., as
visitors or students) or on border-crossing canu$ @ither remain in the country beyond their
authorized period of stay or otherwise violate térens of their admission; (2) some are admitted
based on fraudulent documents (e.g., fake pas3pbaisgo undetected by U.S. officials; and (3)
some enter the country illegally without inspecti@g., by crossing over the Southwest or
northern U.S. border).

Bruno,Unauthorized Aliens in the United Statd<2.
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legal permission to be in the United States falllemSection 1227(a)(1). Thus, regardless of
their mode of entry, DAPA putative recipients adlllfinto a category for removal and no
Congressionally-enacted statute gives the DHS fiimenative power to turn DAPA recipients’
illegal presence into a legal one through defeaetibn, much less provide and/or make them
eligible for multiple benefitg®

The Government must concede that there is no fapéaiv or statute that authorizes
DAPA. In fact, the President announced it wasf#tikeire of Congress to pass such a law that
prompted him (through his delegate, Secretary Jufn® “change the law’* Consequently,
the Government concentrates its defense upogeheraldiscretion it is granted by law.

While there is no specific grant of discretionagivto the DHS supporting the challenged
action, Congress has conferred (and the DHS repes) two general grants of discretion under
8 U.S.C. § 1103(a)(3) (the “INA Provision”) and 63JC. § 202 (the Homeland Security Act of
2005 (“HSA")) (the “HSA Provision”y? Under the first of these provisions, the INA po®s:

[The Secretary] shall establish such regulatiomesgibe such forms of bond,

reports, entries, and other papers; issue suctuatsins; and perform such other

acts as he deems necessary for carrying out hi®yt under the provisions of
this chapter.

" In rejecting an agency’s claimed use of prosedaitaliscretion as justifying its inaction, the D.Circuit has
emphasized:

[P]rosecutorial discretion encompasses the diseretot toenforcea law against private parties; it
does not encompass the discretion ndotlow a law imposing a mandate or prohibition on the
Executive Branch.

In re Aiken County725 F.3d at 266 (emphasis in original).

" SeePress Release, Remarks by the President on Intinigra Chicago, IL, The White House Office of theefs
Secretary (Nov. 25, 2014).

2 Despite using the name of the Acts throughoutGbart will refer to the codified provisions of tiA and the
HSA, as provided for in Title 8 and Title 6, respesly.
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8 U.S.C. § 1103(a)(3). Under the latter of theswigions, the HSA provides in relevant part:

The Secretary, acting through the Under Secretarbrder and Transportation
Security, shall be responsible for the following:

(1) Preventing the entry of terrorists and theriunsients of terrorism
into the United States.

(2) Securing the borders, territorial waters, porterminals,
waterways, and air, land, and sea transportatigtes)s of the
United States, including managing and coordinatitigpse
functions transferred to the Department at portsnfy.

3) Carrying out the immigration enforcement fuoog8 vested by
statute in, or performed by, the Commissioner ahlgration and
Naturalization (or any officer, employee, or comeon of the
Immigration and Naturalization Service) immediatégfore the
date on which the transfer of functions specifieder section 251
of this title takes effect.

4) Establishing and administering rules, in aceoa® with section
236 of this title, governing the granting of visasother forms of
permission, including parole, to enter the Unitetht& to
individuals who are not a citizen or an alien lallyf@dmitted for
permanent residence in the United States.

(5) Establishing national immigration enforcemenblipes and
priorities.

6 U.S.C. § 202.

The INA Provision is found in the “General Prowiss,” Subchapter I, of Title 8, which
provides definitions of terms used throughout tN& land identifies the general powers and
duties of the DHS Administratioff. The HSA Provision establishes the “responsibiitiof the
DHS Secretary. The INA thus gives the DHS Secyetiae authority (and indeed directs the
Secretary) to establish regulations that he deeetessary to execute the laws passed by
Congress. The HSA delegates to the Secretarydtofe202(4) the authority to establish and

administer rules that govern the various formsoofuiringlegal entry into the United States

3 (Itis in Title I of the Immigration and NationgliAct (Section 103)).

91



Case 1:14-cv-00254 Document 145 Filed in TXSD on 02/16/15 Page 92 of 123

under 6 U.S.C. § 236 (dealing with visa§ee6 U.S.C. § 202(4). Expected DAPA recipients,
who by definition are already illegally presente arot encompassed by subsection 4 of HSA
Provision. They are not aliens seeking visas bertorms of permission to come to the United
States. Instead, the individuals covered by DARXehalready entered and either achieved that
entry illegally, or unlawfully overstayed their l@gadmission.

The HSA, through subsection 5 of the HSA Provisimakes the Secretary responsible
for establishing enforcement policies and priositie The Government defends DAPA as a
measure taken to prioritize removals and, as puslyodescribed, the DAPA Memorandum
mentions or reiterates some of the Secretary'sipas. The States do not dispute that Secretary
Johnson has the legal authority to set these pesyiand this Court finds nothing unlawful about
the Secretary’s priorities. The HSA'’s delegatidnaathority may not be read, however, to
delegate to the DHS the right to establish a natiomle or program of awardingegal
presence-one which not only awards a three-year, renewadyeigve, but also awards over
four million individuals, who fall into the categothat Congress deems removable, the right to
work, obtain Social Security numbers, and travelrid out of the countrl. A tour of the INA's
provisions reveals that Congress clearly knows tmwelegate discretionary authority because
in certain instances it has explicitly done sor &mample, Section 1227 (involving “Deportable

Aliens”) specifically provides:

" If implemented like DACA, the DAPA program will ally be more widespread. The DHS has publistwite
that even those who were not granted DACA “will betreferred to ICE for purposes of removal .xcept where
DHS determines there are exceptional circumstan(@ssuming their cases did not involve a criminiérse,
fraud, or a threat to national security or publdesy). SeeFrequently Asked Questigr@onsideration of Deferred
Action for Childhood Arrivals Process Official Website of the Dept. of Homeland Secyrit
http://www.uscis.gov/humanitarian/considerationetefd-action-childhood-arrivals-process/frequeattied-
guestions#DACA%20process (last updated Dec. 4,)20Adcording to the President, DAPA will be implented
in the same fashion. Thus, as long as you ara& moiminal, a threat to security, or fraudulentd anyou qualify
under these programs, you receive legal presertam@nallowed to stay in the country; if you do gaalify, you
still get to stay.
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(d)(1) If the Secretary of Homeland Security detees that an application for
nonimmigrant status under subparagraph (T) or fl$eotion 1101(a)(15)
of this title filed for an alien in the United Statsets forth a prima facie
case for approvathe Secretary may grant the alien an administrasitas/
of a final order of removal under section 1231 (ciPthis title until
(A) the application for nonimmigrant status undeucls
subparagraph (T) or (U) is approved; or

(B) there is a final administrative denial of thgphcation for
such nonimmigrant status after the exhaustion of
administrative appeals.

(2) the denial of a request for an administratitey of removal under this
subsection shall not preclude the alien from amglyfor a stay of
removal, deferred action, or a continuance or abegaof removal
proceedings under any other provision of the imatign laws of the
United States.

3) During any period in which the administratitaysof removal is in effect,
the alien shall not be removed.

4) Nothing in this subsection may be construedinit the authority of the
Secretary of Homeland Security or the Attorney Gani grant a stay of
removal or deportation in any case not describetigmsubsection.

8 U.S.C. § 1227(d).

In the above situations, Congress has expressgnghve DHS Secretary the discretion to
grant or not grant an administrative stay of areoxf removal. Thus, when Congress intended
to delegate to the Secretary the right to ignoratwiould otherwise be his statutory duty to
enforce the removal laws, it has done so clearBee, e.q.F.C.C. v. NextWave Personal
Communications, Inc537 U.S. 293, 302 (2003) (holding that when Cermgrhas intended to
create exceptions to bankruptcy law requiremeritshds done so clearly and expressly”);
Franklin Nat'l Bank v. New York347 U.S. 373, 378 (1954) (finding no indicatitiatt Congress
intended to make the phase of national bankingsatei there subject to local restrictions, as it
had done by express language in other instanbteghrig v. KFC Western, Inc516 U.S. 479,

485 (1996) (“Congress . . . demonstrated in CER@ia it knew how to provide for the
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recovery of cleanup costs, and . . . the languagel to define the remedies under RCRA does
not provide that remedy.”).

The DHS cannot reasonably claim that, under a @éndelegation to establish
enforcement policies, it can establish a blankdétpof non-enforcement that also awards legal
presence and benefits to otherwise removable alieds a general matter of statutory
interpretation, if Congress intended to confer that of discretion through the HSA Provision
(and INA Provision) to apply to all of its mandategsder these statutes, there would have been
no need to expressly and specifically confer disamein only a few provisions. The canon of
statutory construction warning against renderingesiluous any statutory language strongly
supports this conclusionSee Astoria Fed. Sav. & Loan Ass’n v. Solimb@l U.S. 104, 112
(1991).

Despite this, the Government argues that the INdviBron and the HSA Provision,
combined with inherent executive discretion, pesnthe enactment of DAPA. While the
Government would not totally concede this poinbmal argument, the logical end point of its
argument is that the DHS, solely pursuant to itplied authority and general statutory
enforcement authority, could have made DAPA appleao all 11.3 million immigrants
estimated to be in the country illegally. This @ofinds that the discretion given to the DHS
Secretary is not unlimited.

Two points are obvious, and each pertain to onthethree statutes (5 U.S.C. § 701, 6
U.S.C. § 202, and 8 U.S.C. § 1103) at issue hétee first pertains to prosecutorial discretion
and the INA Provision and the HSA Provision. Theplementation of DAPA is clearly not

“necessary” for Secretary Johnson to carry ouabtkority under either title of the federal code.
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The Secretary of the DHS has the authority, asudssd above, to dictate DHS objectives and
marshal its resources accordingly. Just as thisrtQuoted earlier when it refused the States
standing to pursue certain damages, the sameashgte. The DAPA recipients have been
present in the United States for at least five yeget, the DHS has not sought them out and
deported thend?

The Court notes that it might be a point of disaussas to what “legal presence”
constitutes, but it cannot be questioned that DARMards some form of affirmative status, as
evidenced by the DHS’ own website. It tells DAGZipients that:

[Y]ou are considered to be lawfully present in theited States . . and are not

precluded from establishing domicile in the Unit&tates. Apart from

immigration laws, “lawful presence,” “lawful statiisand similar terms are used

in various other federal and state la\is.

It is this affirmative action that takes Defendardastions outside the realm of prosecutorial

discretion, and it is this action that will cause tStates the injury for which they have been

conferred standing to seek redress.

> The implementation of DAPA is not a necessary adfjdior the operation of the DHS or for effecting #tated
priorities. In fact, one could argue given theorgses it is using and manpower it is either hiramgshifting from
other duties, that DAPA will actually hinder theesption of the DHS. SeeExecutive Actions on Immigratipn
Official Website of the Dept. of Homeland Securitytp://www.uscis.gov/immigrationaction (last upeétlan. 30,
2015) (“USCIS will need to adjust its staffing tofficiently address this new workload. Any new hgiwill be
funded through application fees rather than appaitgat funds . . . . USCIS is working hard to builpacity and
increase staffing to begin accepting requests aplications . . . .”). Seealso Doc. No. 64, Pl. Ex. 23 (Palinkas
Dec.) ("USCIS has announced that it will createew rservice center to process DAPA applications..and it will
be staffed by approximately 1,000 federal employ@gproximately 700 of them will be USCIS employeaad
approximately 300 of them will be federal contrast. However, such considerations are besidepthiat for
resolving the issue currently before the Court.

% SeeFrequently Asked Questions, Consideration of DeférAction for Childhood Arrivals Proces®fficial
Website of the DHS, http://www.uscis.gov/humanaarltonsideration-deferred-action-childhood-arrivals
process/frequently-asked-questions (last updated Fe 2015) (emphasis addedee alsdoc. No 38, Def. Ex. 6
at 11 (U.S. Citizenship and Immigration ServicesSQJIS), Deferred Action For Childhood Arrivals (DACA
Toolkit: Resources for Community Partners (20147)his response clearly demonstrates that the DHSvKoy
DACA (and now by DAPA) that by giving the recipieriegal status, it was triggering obligations oe sitates as
well as the federal government.
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The second obvious point is that no statute gihesDHS the power it attempts to
exercise. As previously explained, Section 702)a¢f the APA forbids reviewability of acts
“committed to agency discretion by law.” The Gaweent has pointed this Court to no law that
gives the DHS such wide-reaching discretion to tutmillion individuals from one day being
illegally in the country to the next day having falpresence.

The DHS’ job is to enforce the laws Congress massel the President signs (or at least
does not veto). It has broad discretion to utilgen it is enforcing a law. Nevertheless, no
statute gives the DHS the discretion it is tryingekercise her€. Thus, Defendants are without
express authority to do so by law, especially singeCongressional Act, the DAPA recipients
are illegally present in this country. As statesfdoe, most, if not all, fall into one of two
categories. They either illegally entered the ¢oyror they entered legally and then overstayed
their permission to stay. Under current law, rdiges of the genesis of their illegality, the
Government is charged with the duty of removingnthe Subsection 1225(b)(1)(A) states
unequivocally that the DHS “shall order the aliempved from the United States without
further hearing or review . . . .” Section 1227¢ tcorresponding section, orders the same for
aliens who entered legally, but who have violateeirt status. While several generations of
statutes have amended both the categorizationrasdme aspects the terminology, one thing
has remained constant: the duty of the Federal (owent is to effectuate the removal of illegal

aliens. The Supreme Court most recently affirniesl duty inArizona v. United StateSICE

" Indeed, no law enacted by Congress expressly ¢eevior deferred action as a form of temporanefeliOnly
regulations implemented by the Executive Branclvidefor deferred action. That is not to say thefierred action
itself is necessarily unlawful—an issue on whicis ourt need not touch.
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officers are responsible for the identificationpeghension, and removal of illegal aliens.” 132
S. Ct. at 2500.

Notably, the applicable statutes use the imperagwa “shall,” not the permissive term
“may.”’® There are those who insist that such languag®se®m an absolute duty to initiate
removal and no discretion is permitted. Others take the opposition position, interpreting
“shall” to mean “may.!° This Court finds both positions to be wantingSh&ll” indicates a
congressional mandate that does not confer discreiie., one which should be complied with
to the extent possible and to the extent one’suress allow?! It does not divest the Executive
Branch of its inherent discretion to formulate thest means of achieving the objective, but it
does deprive the Executive Branch of its abilitglieectly and substantially contravene statutory
commands. Congress’ use of the term “may,” orother hand, indicates a Congressional grant
of discretion to the Executive to either accephatraccept the goal.

In the instant case, the DHS is tasked with thg diiremoving illegal aliens. Congress
has provided that it “shall” do this. Nowhere I@&sngress given it the option to either deport

these individuals or give them legal presence aok wermits. The DHS does have the

8 The Court additionally notes that in 8 U.S.C. 212“Deportable Aliens”) Congress uses both “manytl &shall”
within the same section, which distinguishes theasions in which the Secretary has discretion tardva stay
from removal from when he is required to removeaen. For instance, in § 1227(a), an alien “sHad#l removed
upon order of the Secretary if he or she is in oh¢he classes of deportable aliens. In § 1227#{dyever,
Congress provides circumstances when the Secr&tery’ award an administrative stay of remov&8ee Lopez v.
Davis 531 U.S. 230, 241 (2001) (“Congress’ use of thamissive ‘may’ . . . contrasts with the legislatause of
the mandatory ‘shall’ in the very same sectionUjited States ex rel. Siegel v. Thomab6é U.S. 353, 359-60
(1895) (“[I]n the law to be construed here, it \8dent that the word ‘may’ is used in special cadtstinction to the
word ‘shall.™).

9 See the plaintiffs’ contentions as recounted sndburt's Memorandum Opinion and Order dated ApBil 2013,
in Crane v. NapolitanpoNo. 3:12-cv-03247-0, 2013 WL 1744422, at *5 (NT2x. Apr. 23, 2013).

8 see, e.gMatter of E-R-M & L-R-M 25 1&N Dec. 520 (BIA 2011).

81 Seelopez 531 U.S. at 241 (distinguishing between Congrass’ of the “permissive may” and the “mandatory
shall” and noting that “shall” “imposes discretiegt obligations™).
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discretion and ability to determiriew it will effectuate its statutory duty and use igsources
where they will do the most to achieve the goalzressed by Congress. Thus, this Court rejects
both extremes. The word “shall” is imperative arejardless of whether or not it eliminates
discretion, it certainly deprives the DHS of thghti to do something that is clearly contrary to
Congress’ intent.

That being the case, this Court finds that the yprgtion of unreviewability, even if
available here, is also rebuttable under the espiesory recognized by thdeckler Court. In
Heckler, the Supreme Court indicated that an agency’ssaetito “consciously and expressly
adopt[] a general policy’ that is so extreme asatoount to an abdication of its statutory
responsibilities,” would not warrant the presumptiof unreviewability. 470 U.S. at 833 n.4
(citing Adams v. Richardsod80 F.2d 1159 (D.C. Cir. 1973)).

SinceHecklerandAdams it has clearly been the law that “[r]eal or péved inadequate
enforcement of immigration laws does not constitateeviewable abdication of duty.'See
Texas 106 F.3d at 667. That is not the situation heféis Court finds that DAPA does not
simply constitutenadequateenforcement; it is an announced program of noofepment of the

law that contradicts Congress’ statutory goalslikdrthe Government’s position ifexas v.

8 |n Adams as noted above in the abdication discussionatency-defendants (including executive officials of
Health, Education, and Welfare (HEW)) were suedrfot exercising their duty to enforce Title VI dfet Civil
Rights Act because they had not been taking apjatepaction to end segregation in schools receiVatgral
funds, as required by the Act. Defendants insigttatlenforcement of Title VI was committed to agyediscretion
and thus that their actions were unreviewable. Cbert first noted that the agency-discretion-exioepin the APA
is a narrow one, citin€itizens to Preserve Overton Parkt found that the statute provided “with precrsithe
measures available to enforce” Title VI and thus tdrms of the statute were “not so broad as tolymte judicial
review.” Like Defendants here, the defendantddamsrelied on cases in which courts declined to ieterfwith
exercises of prosecutorial discretion. Rejectiafpddants’ reliance on those cases, the court esigath “[tlhose
cases do not support a claim to absolute discretimh are, in any event, distinguishable from theecat bar.”
Unlike the cases cited, Title VI required the agetm enforce the Act and also set forth specififoezement
procedures. The INA removal provisions at issue lage no different and, like those at issuAdams are not so
broad as to preclude review.
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U.S, the Government here is “doing nothing to enforte® removal laws against a class of
millions of individuals (and is additionally providy those individuals legal presence and
benefits). See id. Furthermore, if implemented exactly like DACA ¢anclusion this Court
makes based upon the record), the Government ldislgudeclared that it will make no attempt
to enforce the law against even those who are dedéferred action (absent extraordinary
circumstances)® Theoretically, the remaining 6-7 million illegahmigrants (at least those who
do not have criminal records or pose a threat tmmal security or public safety) could apply
and, thus, fall into this categofy. DAPA does not represent mere inadequacy; it imptete
abdication.

The DHS does have discretion in the manner in whichooses to fulfill the expressed
will of Congress. It cannot, however, enact a ppagwhereby it not only ignores the dictates of
Congress, but actively acts to thwart them. As @wowernment’'s own legal memorandum—
which purports to justify DAPA—sets out, “the Ex#ige cannot, under the guise of exercising
enforcement discretion, attempt to effectively nésvthe laws to match its policy preferences.”
SeeDoc. No. 38, Def. Ex. 2 at 6 (OLC Op.) (citirtgckler, 470 U.S. at 833 (an agency may not
“disregard legislative direction in the statutorgheme that [it] administers”)). The DHS

Secretary is not just rewriting the laws; he isatireg them from scratch.

8 SeeFrequently Asked Questions, Consideration of DefirAction for Childhood Arrivals Proces®fficial
Website of the Dept. of Homeland Security, httpaiwuscis.gov/humanitarian/consideration-deferretibae
childhood-arrivals-process/frequently-asked-questiid ACA%20process (last updated Dec. 4, 2014).

8 See alsdPress Release, Remarks by the President on Intinigr&€hicago, IL, The White House Office of the
Press Secretary (Nov. 25, 2014]T{he way the change in the law worissthat we're reprioritizing how we enforce
our immigration laws generally. So not everybodglifies for being able to sign up and regisker the change in
priorities applies to everybody. (Court's emphasis). Thus, as under the DADifectives, absent exceptional
circumstances, the DHS is not going to remove thdse do not qualify for DAPA either.
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b. Past Uses of Deferred Action

Defendants argue that historical precedent of Bxesigranted deferred action justifies
DAPA as a lawful exercise of discretion. In respenthe Plaintiffs go to great lengths to
distinguish past deferred action programs fromdheent one, claiming each program in the
past was substantially smaller in scope. The Queetd not decide the similarities or differences
between this action and past ones, however, begaaste Executive practice does not bear
directly on the legality of what is now before f@eurt. Past action previously taken by the DHS
does not make its current action lawful. Presideniman inYoungstown Sheet & Tube Co. v.
Sawyey similarly sought “color of legality from claimeelxecutive precedents,” arguing that,
although Congress had not expressly authorizedattion, “practice of prior Presidents has
authorized it.” 343 U.S. at 648. The Supreme €bunly rejected the President’s argument
finding that the claimed past executive actiondadowt “be regarded as even a precedent, much
less an authority for the present [action]lt]. at 649;see also Professionals & Patients for
Customized Care v. Shalal®6 F.3d 592, 596 n.27 (5th Cir. 1995) (“[T]he tfabat we
previously found another FDA compliance policy quih be a policy statement [and thus not
subject to the APA’s formal procedures] is not dsipive whether CPG 7132.16 is a policy
statement.”).

The Supreme Court was again faced with the arguthabtaction taken by the President
was presumptively lawful based on the “longstangiragtice” of the Executive iNledellin 552
U.S. at 530-32. There, the Federal Government ateses that held, “if pervasive enough,
history of congressional acquiescence can be tteste gloss on Executive power vested in the

President by 8§ 1 of Art. I1.1d. at 531 (internal citations and quotations mark#teah). The
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Supreme Court, however, distinguished those cas@svalving a narrow set of circumstances;
they were “based on the view that ‘a systematitiroken, executive practice, long pursued to
the knowledge of the Congress and never beforetiquned,’” can ‘raise a presumption that the
[action] had been [taken] in pursuance of [Condfesmsent.” Id. (quotingDames & Moore v.
Regan 453 U.S. 654 (1981)). In these “narrowly” constit cases cited by the government
there, the Court had upheld the (same) Executit®rainvolved in each as “a particularly
longstanding practice . . . . [g]iven the fact tlia@ practice [went] back over 200 years, and
[had] received congressional acquiescence througketistory . . . .” Id. In Medellin the
Supreme Court clarified that, even in those cakBesiever, “the limitations on this source of
executive power are clearly set forth and the Cbas been careful to note that ‘past practice
does not, by itself, create power.ltl. at 531-32. Thus, thieledellin Court found that President
Bush’'s “Memorandum [was] not supported by a ‘patacly longstanding practice’ of
congressional acquiescence . . ., but rather [whs} the United States itself [had] described as
‘unprecedented action.”ld. at 532. Here, DAPA, like President Bush’'s Memoran@irective
issued to state courts iMedellin is not a “longstanding practice” and certainlynwat be
characterized as “systematic” or “unbroken.” Mmsportantly, the Court is not bound by past
practices (especially ones that are different imdkand scop& when determining the legality of
the current one. Past practice by immigrationcadfs does not create a source of power for the
DHS to implement DAPA.See id.at 531-32. In sum, Defendants’ attempt to finsbarce of

discretion committed to it by law (for purposesSaction 701(a)(2)) through Congress’s alleged

8 A member of the President’s own Office of Legau@sel, in advising the President and the DHS onebality
of DAPA, admitted that the program was unprecedkitighat it exceeded past programs “in siz&&eDoc. No.
38, Def. Ex. 2 at 30 (OLC Memo).
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acquiescence of its past, smaller-scaled grantiefafrred action is unpersuasive, both factually
and legally.
I Rulemaking Under the APA

Neither party appears to contest that, under tha,ARre DAPA Directive is an agency
“rule,”® and its issuance therefore represents “rulemakir@ee5 U.S.C. § 551(4) (“[R]ule’
means the whole or a part of an agency statemeageradral or particular applicability and future
effect designed to implement, interpret, or prdsetaw or policy or describing the organization,
procedure, or practice requirements of an agency.”); id. 8 551(5) (*[R]ule making’ means
agency process for formulating, amending, or repgah rule.”). Thus, it is clear that the
rulemaking provisions of the APA apply here. Thestion is whether Defendants are exempt
from complying with specific procedural mandateghivi those rulemaking provisiofis.

Section 553 of Title 5, United States Code, dictahe formal rulemaking procedures by
which an agency must abide when promulgating a ruleder Section 553(b), “[g]eneral notice
of proposed rule making shall be published in tbddfal Register.” 5 U.S.C. 8 553(b). The
required notice must include “(1) a statement eftime, place, and nature of public rule making
proceedings; (2) reference to the legal authonitglen which the rule is proposed; and (3) either

the terms or substance of the proposed rule oseriggion of the subjects and issues involved.”

8 \While Defendants in one place assert in passiag ttre DAPA Directive is not a rule, it is in thentext of
distinguishing a substantive rule from a staten@npolicy. [SeeDoc. No. 38 at 45 (“[T]he Deferred Action
Guidance is not a rule, but a policy that ‘supplataeand amends . . . guidance’ . Further, unlike substantive
rules a general statement of policy is one ‘that dagsSmpose any rights or obligations’ . . . .”).There can be no
doubt that the DAPA Directive is a rule within theeaning of § 551 of the APA. Instead, the issumides on
whether the rule is substantive, subjecting ithé® formal procedural requirements for rule makimgwhether it is
exempt from those requirements.

8 Interestingly, the legal memorandum from the Riesi’'s Office of Legal Counsel, whose opinion theféhdants
have cited to justify DAPA, in no way opines thia¢ DHS may ignore the requirements of the APA.
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Id. Upon providing the requisite notice, the agenastyive interested parties the opportunity
to participate and comment and the right to petifar or against the ruleSee id8 553(c)-(e).

There are two express exceptions to this noticeeangment requirement, one of which
Defendants argue applies in this case. Pursua®@etion 553(b)(3)(A), the APA’s formal
rulemaking procedures do not apply to “interpretatules, general statements of policy, or rules
of agency organization, procedure, or practickel” 8 553(b)(3)(A). On the other hand, if a rule
is “substantive,” this exception does not applyd afi notice-and-comment requirements “must
be adhered to scrupulously.Shalalg 56 F.3d at 595. The Fifth Circuit has stresset the
“APA’s notice and comment exemptions must be natyoconstrued.” Id. (quoting United
States v. Picciottd75 F.2d 345, 347 (D.C. Cir. 1989)).

The APA does not define “general statements ofcgdlr “substantive rules”; however,
the case law in this area is fairly well-developadd provides helpful guidelines in
characterizing a rule. With that said, the analysibstantially relies on the specific facts of a
given case and, thus, the results are not alwagsistent. Here, Plaintiffs’ procedural APA
claim turns on whether the DAPA Directive is a dahsve rule or a general statement of
policy.®® If it is substantive, it is “unlawful, for it wasromulgated without the requisite notice-
and-comment.”ld.

This Circuit, following guidelines laid out in vans cases by the D.C. Circuit, utilizes

two criteria to distinguish substantive rules fraonsubstantive rules:

8 Defendants specifically assert that the DAPA Diikecis a general statement of policy. They doargue that it
is an “interpretative rule[]” or a “rule[] of agep®rganization, procedure, or practice” under §(b%3)(A). Nor
do they cite the other exception provided for iB58(b)(3)(B) (“[W]hen the agency for good causedfin . . that
notice and public procedure thereon are impradgécamnecessary, or contrary to the public intebesfThus, this
Court will confine its analysis to whether the itige is a general statement of policy or substantile.
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First, courts have said that, unless a pronouncemes prospectively, it is a

binding norm. Thus ... atatement of policy may not have a present effect

‘general statement of policy’ is one that does mopose any rights and

obligations”.... The second criterion is whethemparported policy statement

genuinely leaves the agency and its decisionmdkegdo exercise discretion.

The court [inCommunity Nutrition Institute v. Youn§18 F.2d 943 (D.C. Cir.

1987)] further explained thabinding effectnot the timing, ..is the essence of

criterion one’ In analyzing these criteria, we are to give saieérence, “albeit

‘not overwhelming,” ” to the agency's charactetizatof its own rule.

Id. (emphasis added) (citations omitted).

The rule’s effect on agency discretion is the prymdeterminant in characterizing a rule
as substantive or nonsubstantivéd. (“While mindful but suspicious of the agency's own
characterization, we follow the D.C. Circuit’s aysé . . ., focusing primarily on whether the
rule has binding effect on agency discretion oresely restricts it.”). For instance, rules that
award rights, impose obligations, or have othenificant effects on private interests have been
found to have a binding effect on agency discretind are thus considered substantilk.n.19
(citing Avoyelles Sportsmen’s League, Inc. v. Mai&lb F.2d 897, 908 (5th Cir. 1983)). A rule,
while not binding per se, is still considered sah#te if it “severely restricts” agency discretion
Put another way, any rule that “narrowly constsfthe discretion of agency officials by largely
determining the issue addressed” is substantiden.20. Lastly, a substantive rule is generally
characterized as one that “establishes a standardnoluct which has the force of law.[d.
(quoting Panhandle Producers & Royalty Owners Ass’n v. E&egulatory Admin.847 F.2d
1168, 1174 (5th Cir. 1988)).

In sharp contrast to a substantive rule, a gerstaéément of policy does not establish a

binding norm, nor is it “finally determinative ohé issues or rights to which it is addressed.”

Shalalg 56 F.3d at 596. A general statement of polidygst characterized as announcing the
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agency’s “tentative intentions for the futureldl. Thus, it cannot be applied or relied upon as
law because a statement of policy merely proclamhsit an agency seeks to establish as
policy.®® Seeid.

(2) The Government’'s Characterization
of DAPA

Both partie acknowledge that, in line with the Fifth Circuitanalysis above, the
starting point in determining whether a rule issahtive or merely a statement of policy is the
DHS’ own characterization of the DAPA Directive. efendants insist that the Directive is “a
policy that ‘supplements and amends . . . guidafarethe use of deferred action.” [Doc. No. 38
at 45]. In their briefings before the Court, Dalants label DAPA “Deferred Action

Guidance.’> The Court finds Defendants’ labeling disingenua@usl, as discussed below,

8 The Fifth Circuit inPanhandle Producerfsirther defined a general statement of policy:

When the agency applies the policy in a particsifuation, it must be prepared to support the
policy just as if the policy statement had neveerbéssued. An agency cannot escape its
responsibility to present evidence and reasonimpating its substantive rules by announcing
binding precedent in the form of a general statdroépolicy.

847 F.2d at 1175.

% Although Plaintiffs strenuously insist that Defamts “mislabel” the DAPA Directive and that an aggs
characterization of its own rule is “self-aggramizent,” they apparently agree that the agency’sacherization is

at least relevant to the analysiSeeDoc. No. 64 at 38 (citinghalalg 56 F.3d at 596, where the Fifth Circuit states
that an agency'’s characterization of its own rualeile not conclusive, is the starting point to #relysis).

L The DHS may have a number of reasons for usinglahguage and specific terms it uses in the DAPA
Memorandum--whether to assure itself, the publid/@ana future reviewing court that it need not compith
formal agency rulemaking procedures, or simply heeat is standard language used in its other mamndar. The
Court, however, finds substance to be more importiaan form in this case. The DHS’ actions proveren
instructive than its labels.

Moreover, the Court notes that it is not bound by decision a different court may have reachedrigg the
characterization of grior DHS/INS memorandum (e.g., the Ninth Circuit's opipg holdings ilNicholas v. INS
590 F.2d 802 (9th Cir. 1979) alMhbda-Luna v. Fitzpatrick813 F.2d 1006 (9th Cir. 1987)). For one, pasSlNS
memoranda, including the operating instructionsensed in the 1970s and 80s by the Ninth Circuityehheen
expressly superseded by subsequent DHS memorandatirctions. Further, both Ninth Circuit opingfeach
dealing with a different INS memorandum) suppois thourt’s findings on the characterization of DAPRinally,
as the Fifth Circuit has held, a prior court rulih@t characterizes an agency’s rule as a gertetehgent of policy
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contrary to the substance of DAPA. Although Defamd refer to DAPA as a “guidance” in
their briefings and in the DAPA Memorandum, elserehd is given contradictory labels. For
instance, on the official website of the DHS, DARAeferred to as “a new Deferred Action for
Parents of Americans and Lawful Permanent Resigentgram”

The DHS website does use the term “guidelines” escdbing DAPA’s criteria,;
however, this is only in the context of a “list” gliidelines that candidates must satisfy in order
to qualify for DAPA (or the newly expanded DACA). Thus, not only does this usage of the
term “guidelines” not refer to the DAPA programeifs but it is also a misnomer because these
“guidelines” are in fact requirements to be acceépt@der these programs. Throughout its
description of DAPA, the DHS website also referghe various “executive actions” taken in
conjunction with the implementation of the DAPA &ative as “initiatives.”ld. (“On November
20, 2014, the President announced a series of &xe@ctions . . . . These initiatives include . .
). For example, the site states that “USCIS atiter agencies and offices are responsible for

implementing these initiatives as soon as possiblel. The term “initiative” is defined in

Black’s Law Dictionary as:

is not dispositive in determining the charactei@abf that agency’s current rul&See Shalalab6 F.3d at 596 n.27
(“[T]he fact that we previously found another FDAngpliance policy guide to be a policy statemenndg
dispositive whether [the current FDA compliancei@plguide] is a policy statement.”). This rule vidbe
especially applicable to a directive that changescurrent law.

% Executive Actions on Immigration Official Website of the Dept. of Homeland Seaprit
http://www.uscis.gov/immigrationaction (last updatan. 30, 2015) (emphasis addegk alspDoc. No. 1, PI. Ex.
A (“In order to further effectuate this progranhdreby direct USCIS to expand DACA as follows .")..

% See, e.gid. (listing out the new DACA criteria and including the last criterion, “meet all the other DACA
guidelines™).
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An electoral process by which a percentage of gatanpropose legislatiorand

compel a vote on it by the legislature or by thHédlectorate. Recognized in some

state constitutions, the initiative is one of teevfmethods of direct democracy in

an otherwise representative system.

Black’'s Law Dictionary (9th ed. 2009) (emphasis added) (the sole defiitffered for
“initiative”). An “initiative,” by definition, is a legislative process—the very thing in which
Defendants insist they have not partaken.

What is perhaps most perplexing about the Defastataim that DAPA is merely
“guidance” is the President’s own labeling of tliegram. In formally announcing DAPA to the
nation for the first time, President Obama statejiist took an action to change the la#.”"He
then made a “deal” with potential candidates of BARf you have children who are American
citizens . . . if you've taken responsibility, yoe’ registered, undergone a background check,
you’re paying taxes, you've been here for five gegou’ve got roots in the communityyeu’re
not going to be deported . . If you meet the criteria, you can come out of thedsws. . . ."*°

While the DHS’ characterization of DAPA is takenarconsideration by this Court in its
analysis, the “label that the . . . agency putswpogiven exercise of administrative power is not

. . conclusive; rather, it is what the agencysdoefact.” Shalalg 56 F.3d at 596 (internal

guotation marks omitted) (citingrown Express, Inc. v. United Staté87 F.2d 695, 700 (5th

% Press Release, Remarks by the President on Intinigra Chicago, IL, The White House Office of thee§s
Secretary (Nov. 25, 2014) (“But what you're notipgyattention to is the fact that | just took antim change the
law . . . . [tlhe way the change in the law workghat we're reprioritizing how we enforce our irgnation laws
generally. So not everybody qualifies for beindeaio sign up and register, but the change in jiesrapplies to
everybody.”).

% President Obama, Remarks in Nevada on Immigrdftitwv. 20, 2014) (emphasis added). (Court's emphasi
See alsdoc. No. 64, PIl. Ex. 26 (Press Release, Remarkbdyresident in Immigration Town Hall — Nashvyille
Tennessee, The White House Office of the Presefegr(Dec. 9, 2014) (“What we're also saying, thlouis that
for those who have American children or childrerovelte legal permanent residents, that you can lacregister
and submit yourself to a criminal background chexdy any back taxes and commit to paying futuregaand if
you do that, you'll actually get a piece of papeattgives you an assurance that you can work aredHere without
fear of deportatiorf) (emphasis added)).

107



Case 1:14-cv-00254 Document 145 Filed in TXSD on 02/16/15 Page 108 of 123

Cir. 1979)). Thus, the Court turns its attentiorthte primary focus of its analysis: the substance
of DAPA. Nevertheless, the President’s descriptbthe DHS Directive is that it changes the
law.

(2) Binding Effect

The Fifth Circuit inShalalapropounded as a “touchstone of a substantive thketule’s
binding effect. The question is whether the rideablishes a “binding norm.1d. at 596. The
President’s pronouncement quoted above clearly @agtghat the criteria are binding norms.
Quoting the Eleventh Circuit, tighalalaCourt emphasized:

The key inquiry ... is the extent to which the téraded policy leaves the agency

free to exercise its discretion to follow or notfedlow that general policy in an

individual case, or on the other hand, whetherpiblecy so fills out the statutory

scheme that upon application one need only determinether a given case is

within the rule's criteria.As long as the agency remains free to consider the

individual facts in the various cases that arieentthe agency action in question

has not established a binding norm.

Id. at 596-97 (quotindgRyder Truck Lines, Inc. v. United Statéd6 F.2d 1369, 1377 (11th Cir.
1983)). In this case, upon application, USCIS q@engl working in service centers (established
for the purpose of receiving DACA and DAPA applioas), need only determine whether a
case is within the set-criteria. If not, appliaate immediately denied.

Despite the DAPA memorandum’s use of phrases sschcase-by-case basis” and
“discretion,” it is clear from the record that tbely discretion that has been or will be exercised
is that already exercised by Secretary Johnsomactag the DAPA program and establishing
the criteria therein. That criteria is binding. t A minimum, the memorandum “severely

restricts” any discretion that Defendants arguestsxi It ensures that “officers will be provided

with specificeligibility criteria for deferred action.” Doc.dN 1, Pl. Ex. A at 5 (emphasis added).
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Indeed, the “Operating Procedures” for implementatif DACA™ contains nearly 150 pagés
of specific instructions for granting or denyingfeteed action to applicantd. Denials are
recorded in a “check the box” standardized fornt, idich USCIS personnel are provided
templates’ Certain denials of DAPA must be sent to a sugervfor approval before issuing
the deniat® Further, there is no option for granting DAPAaio individual who does not meet
each criterio®® With that criteria set, from the President downthe individual USCIS

employees actually processing the applicationsyeli®n is virtually extinguished.

% There is no reason to believe that DAPA will belemented any differently than DACA. In fact, thés every
reason to believe it will be implemented exactlg ttame way. The DAPA Memorandum in several places
compares the procedure to be taken for DAPA todh&ACA. [See, e.g.Doc. No. 1, Ex. 1 at 5 (“As with DACA,
the above criteria are to be considered for alviddals encountered . . . .")].

" The Court was not provided with the complete bnstibns and thus cannot provide an accurate pagdeiu

% SeeDoc. No. 64, Ex. 10 (National Standard OperatingcBdures (SOP), Deferred Action for Childhood vats
(DACA), (Form 1-821D and Form I-765)).

% See id. Defendants assert that “even though standardireas are used to record decisions, those decisioms
to be made on a case-by-case basis.” [Doc. No.at3]. For one, the Court is unaware of a “foron”"other

process for recording any discretionary denial Base factors other than the set-criteria (to theemixthat such a
denial is even genuinely available to an officeBurther, the means for making such discretionagisions are
limited considering the fact that applications hamdled in a service center and decisions regadbfigrred action
are no longer made in field offices where officeay interview the immigrant.

10566 idat 96.

191 pefendants argue that officers retain the abiiityexercise discretion on an individualized basiseviewing
DAPA applications as evidenced by the last fadsiedl in DAPA's criteria (“present no other factdhst, in the
exercise of discretion, makes the grant of defemaetibn inappropriate”). Evidence of DACA’s appabvate,
however, persuades the Court that this “factorfnirely pretext. As previously noted, there is every indication,
including express statements made by the Governntteaitt DAPA will be implemented in the same fasham
DACA. No DACA application that has met the critehas been denied based on an exercise of indivieaal
discretion. Whether Plaintiffs’ or Defendants’ @alktions are correct, it is clear that only 1-6P&pplications have
been denied at all, and all were denied for faitoreneet the criteria (or “rejected” for technidiéihg errors, errors
in filling out the form or lying on the form, andifures to pay fees), or for frauc&kee, e.g.Doc. No. 64, PI. Ex. 29
at App. p. 0978id. PI. Ex. 23 at 3 (Palinkas Dec.) (citing a 99.5%rapal rate for all DACA applications from
USCIS reports). Other sources peg the acceptaneet approximately 95%, but, again, there wepaiagmtly no
denials for those who met the criteria.

The Court in oral argument specifically asked faidence of individuals who had been denied for seasother

than not meeting the criteria or technical erroithwhe form and/or filing. Except for fraud, whicalways
disqualifies someone from any program, the Govemrdi not provide that evidence. Defendants clidiat some
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In stark contrast to a policy statement that “doesimpose any rights and obligations”
and that genuinelyleaves the agency and its decisionmakers frexeaocise discretion,” the
DAPA Memorandum confers the right to be legallygem in the United States and enables its
beneficiaries to receive other benefits as laidatngve. The Court finds that DAPA'’s disclaimer
that the “memorandum confers no substantive rigimimigration status, or pathway to
citizenship” may make these rights revocable, bott lass valuable. While DAPA does not
provide legal permanent residency, it certainlyvmes a legal benefit in the form of legal
presence (plus all that it entails)—a benefit nibteovise available in immigration laws. The
DAPA Memorandum additionally imposes specific, deth and immediate obligations upon
DHS personnel—both in its substantive instructicared in the manner in which those
instructions are carried out. Nothing about DAP#&eruinely leaves the agency and its
[employees] free to exercise discretion.” In ttase, actions speak louder than words.

3) Substantive Change in Existing Law

Another consideration in determining a rule’'s sah8tve character is whether it is
essentially a “legislative rule.” A rule is “le¢asive” if it “supplements a statute, adopts a new
position inconsistent with existing regulations, atherwise effects a substantive change in
existing law or policy.” Mendoza v. Perez/54 F.3d 1002, 1021 (D.C. Cir. 2014) (citations

omitted).

requests have been denied for public safety reggogswhere the requestor was suspected of gaaigdeactivity

or had a series of arrests), or where the requéstdrmade false prior claims of U.S. citizenshipblie safety
threats and fraud are specifically listed in theefaion Instructions as reasons to deny relief, v@n More
importantly, one of the criterion for DAPA is thdte individual not be an enforcement priority aflected in
another November 20, 2014 Memorandum (“Policies foe Apprehension, Detention, and Removal of
Undocumented Immigrants”). That DHS memorandurts lés threat to public safety as a reason to pideriiin
individual for removal in the category, “Priority {the highest priority group).SeeDoc. No. 38, Def. Ex. 5 at 5
(Nov. 20, 2014, Memorandum, “Policies for the Agprasion, Detention and Removal of Undocumented
Immigrants”).
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The DAPA program clearly represents a substantmamge in immigration policy. Itis a
program instituted to give a certain, newly-adoptéass of 4.3 million illegal immigrants not
only “legal presence” in the United States, bubalse right to work legally and the right to
receive a myriad of governmental benefits to wtttely would not otherwise be entitlé¥. It
does more than “supplement” the statute; if angthibcontradicts the INA. It is, in effect, a
new law. DAPA turns its beneficiaries’ illegal &ta (whether resulting from an illegal entry or
from illegally overstaying a lawful entry) into adal presence. It represents a massive change in
immigration practice, and will have a significafffieet on, not only illegally-present immigrants,
but also the nation’s entire immigration scheme tedstates who must bear the lion’s share of
its consequencesSee Shalalab6 F.3d at 597 (concluding the agency’s policdgnce was not
a binding norm largely because it didot represent a change in [agency] poliagd[did] not
have a significant effecn [the subjects regulated]”). In the instantesdle President, himself,
described it as a change.

Far from being mere advice or guidance, this Chuoas that DAPA confers benefits and
imposes discrete obligations (based on detailgdr@) upon those charged with enforcing it.

Most importantly, it “severely restricts” agencysdietion'®® See Community Nutrition Inst. v.

192 One could argue that it also benefits the DHS dedides who to remove and where to concentraie éffforts,
but the DHS did not need DAPA to do this. It colldve done this merely by concentrating on its rothe
prosecutorial priorities. Instead, it has creardntirely new bureaucracy just to handle DAPAligppons.

193 This is further evidenced by the “plain languags”the DAPA Directive. See Shalala56 F.3d at 597
(considering the policy’s plain language in deterimj its binding effect). Without detailing evense of a
mandatory term, instruction, or command througteetretary Johnson’s memorandum, the Court poinésfeav
examples:

(1) When detailing DAPA and its criteria, the Secretatates: “I hereby direct USCIS to
establish a process . . . . Applicants must fike tbquisite applications for deferred action
pursuant to the new criteria described above. Applis must also submit biometrics . . . .
Each person who applies . . . shall also be ebgiblapply for work authorization . . . .”
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Young 818 F.2d 943, 948 (D.C. Cir. 1987) (“[Clabininfam agency’s prosecutorial discretion
can in fact rise to the level of a substantiverule.”).

In sum, this Court finds, both factually based ugmarecord and the applicable law, that
DAPA is a “legislative” or “substantive” rule thahould have undergone the notice-and-
comment rule making procedure mandated by 5 U.8.653. The DHS was not given any
“discretion by law” to give 4.3 million removabldiens what the DHS itself labels as “legal
presence.” See5 U.S.C. § 701(a)(2). In fact the lamvandatesthat these illegally-present
individuals be removet!* The DHS has adopted a new rule that substantiabiyges both the
status and employability of millions. These change beyond mere enforcement or even non-
enforcement of this nation’s immigration schemeinflicts major costs on both the states and
federal government. Such changes, if legal, atlesquire compliance with the APA The
Court therefore finds that, not only is DAPA revedvle, but that its adoption has violated the
procedural requirements of the APA. Therefores f@ourt hereby holds for purposes of the
temporary injunction that the implementation of DMPviolates the APA’s procedural

requirements and the States have clearly provikeléhbod of success on the merits.

(2) When explaining the expansion of DACA, the Seckettates: “| hereby direct USCIS to
expand DACA as follows . . . DACA will apply . .The current age restriction . . . will no
longer apply . . . . The period for which DACA artde accompanying employment
authorization is granted will be extended to thyear increments, rather than two-year
increments. This change shall apply to all firgtéiapplicants . . . . USCIS should issue all
work authorization documents valid for three years.”

194 The Court again emphasizes that it does not fiedrémoval provisions of the INA as depriving thee€utive
Branch from exercising the inherent prosecutoriatrtion it possesses in enforcing the laws umndgch it is
charged. Whether or not Defendants may exerciseeputorial discretion by merely not removing peopie
individual cases is not before this Court. It isazl however, that nstatutorylaw (i.e., no express Congressional
authorization) related to the removal of aliensfemsmiupon the Executive Branch the discretion tehgoopposite.

195 This Memorandum Opinion and Order does not ruléhersubstantive merits of DAPA'’s legality.
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2. Preliminary Injunction Factor Two: Irreparalblarm

In addition to showing a likelihood of success lba merits of at least one of their claims,
the Plaintiff States must also demonstrate a ‘ilitagd of substantial and immediate irreparable
injury” if the injunction is not granted, and thenddequacy of remedies at law.O’Shea v.
Littleton, 414 U.S. 488, 502 (1974).

It is clear that, to satisfy this factor, specwatinjuries are not enough; “there must be
more than an unfounded fear on the part of [Pisfti Wright & Miller § 2948.1. Thus, courts
will not issue a preliminary injunction “simply garevent the possibility of some remote future
injury.” Id. Instead, the Plaintiff States must show a “prgexisting actual threat.’ld.; see
also Winter v. Natural Res. Def. Council, In&55 U.S. 7, 22 (2008) (“We agree . . . that the
Ninth Circuit’s ‘possibility’ standard is too lemé& Our frequently reiterated standard requires
plaintiffs seeking preliminary relief to demons&dhat irreparable injury ilkely in the absence
of an injunction.”) (internal citations omittedY he Plaintiffs’ injury need not have already been
inflicted or certain to occur; a strong threat of irreparable injuryobe a trial on the merits is
adequate for a preliminary injunction to issi&ee, e.g.Wright & Miller § 2948.1.

Plaintiffs allege that they will suffer two “categes” of irreparable injuries if this Court
declines to grant a preliminary injunction. Fistcording to Plaintiffs, the DAPA Directive will
cause a humanitarian crisis along the southernebaytl Texas and elsewhere, similar to the
surge of undocumented aliens in the summer of 2B&eDoc. No. 5 at 25-26. The State of
Texas specifically points to the economic harmxpezienced in the last “wave” of illegal
immigration allegedly caused by DACASee id.at 26 (“Texas paid almost $40 million for

Operation Strong Safety to clean up the conseqsewnéeDefendants’ actions.”). Texas
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additionally complains of the millions of dollars must spend each year in providing
uncompensated healthcare for these increasing msrabandocumented immigrants.

The Court finds primarily, for the reasons statbdwe, this claimed injury to be exactly
the type of “possible remote future injury” thatiiot support a preliminary injunction. For the
same reasons the Court denied standing to Plairdiff their asserted injury that DAPA will
cause a wave of immigration thereby exacerbatieg #aconomic injuries, the Court does not
find this category of alleged irreparable harm &iilmmediate, direct, or a presently-existing,
actual threat that warrants a preliminary injuncti®&ee, e.g.City of Los Angeles v. Lyoné61
U.S. 95, 102 (1983) (noting that standing consiti@na “obviously shade into those determining
whether the complaint states a sound basis faurjotjve] relief,” and that, even if a complaint
presents an existing case or controversy undeclAril, it may not also state an adequate basis
for injunctive relief). The general harms assaiatvith illegal immigration, that unfortunately
fall on the States (some of whom must bear a dEptmnate brunt of this harm), are harms that
may be exacerbated by DAPA, but they are not imatelji caused by #® Whether or not
Defendants’ implementation of DACA in 2012 actuattgntributed to the flood of illegal
immigration experienced by this country in 2014—asue not directly before this Court—
injuries associated with any future wave of illegaimigration that may allegedly stem from
DAPA are neither immediate nor diredtyons 461 U.S. at 102 (citin@'Shea 414 U.S. at 496,

in which the Court denied a preliminary injunctio@cause the “prospect of future injury rested

1% |ndeed, Chief Kevin Oaks, Chief of the Rio Grandalley Sector of U.S. Border Patrol, testified refahis
Court in Cause No. B-14-119 that in his experietitcbas been traditionally true that when an adstiation talks
about amnesty, or some other immigration reliefliglyh it increases the flow across the border had an adverse
effect on enforcement operations. As of the tireetdstified, on October 29, 2014, he stated thatDRS was
preparing for another surge of immigrants given tilk of a change in immigration policySeeTest. of Kevin
Oaks, Cause No. B-14-119 (S.F. 172-176).
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‘on the likelihood that [plaintiffs] [would] agaibe arrested for and charged with violations™
and be subjected to proceedings; thus, the “thre#hte plaintiff was not sufficiently real and
immediate to show an existing controversy simplgduse they anticipate” the same injury
occurring in the future). The law is clear thaa$p exposure to illegal conduct does not in itself
show a present case or controversy regarding itipeeelief.” 1d. Consequently, this Court
will exclude Plaintiffs’ first category of injuriefom the Court’'s determination of irreparable
injury.

Plaintiffs additionally allege that legalizing th@esence of millions of people is a
“virtually irreversible” action once takenSeeDoc. Na 5 at 25-28. The Court agrees. First,
there are millions of dollars at stake in the favfrunrecoverable costs to the States if DAPA is
implemented and later found unlawful in terms drastructure and personnel to handle the
influx of applications. Doc. No. 64, Pl. Ex. 24The direct costs to the States for providing
licenses would be unrecoverable if DAPA was ultiehatenounced. Further, and perhaps most
importantly, the Federal Government is the soldauitty for determining immigrants’ lawful
status and presence (particularly in light of thgof®@me Court’s holding irizona v. United
States 132 S. Ct. 2492 (2012)) and, therefore, the State forced to rely on the Defendants “to
faithfully determine an immigrant’'s status.” Onbefendants make such determinations, the
States accurately allege that it will be difficatteven impossible for anyone to “unscramble the

egg.” Id. Specifically, in Texas and Wisconsin, as this i€bas already determined, through
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benefits conferred by DAPA, recipients are qudlifier driver’s licenses, in addition to a host of
other benefitd®’

The Court agrees that, without a preliminary infiort, any subsequent ruling that finds
DAPA unlawful after it is implemented would resuit the States facing the substantially
difficult—if not impossible—task of retracting any benefits or licenses alrepdyvided to
DAPA beneficiaries. This genie would be impossitdgut back into the bottle. The Supreme
Court has found irreparable injury in the form gbayment of an allegedly unconstitutional tax
that could not be recovered if the law at issue wasately found unlawful.See Ohio Oil Co.

v. Conway 279 U.S. 813 (1929). There, the Court held tjvaelhere the questions presented by
an application for an interlocutory injunction ageave, and the injury to the moving party will
be certain and irreparable, if the application beied and the final decree be in his favor, while
if the injunction be granted and the injury to th@posing party, even if the final decree be in his
favor, will be inconsiderable . . . the injunctiosually will be granted.”ld. at 814.

Similarly, here, any injury to Defendants, eveAPA is ultimately found lawful, will
be insubstantial in comparison to Plaintiffs’ ingg. A delay of DAPA’s implementation poses
no threat of immediate harm to Defenddfifs. The situation is not such that individuals are
currently considered “legally present” and an imjion would remove that benefit; nor are
potential beneficiaries of DAPA—who are under argtlaw illegally present—entitled to the

benefit of legal presence such that this Courtlshnguwould interfere with individual rights.

197 For example, in Texas, these individuals, accagrdinPlaintiffs, would also qualify for unemployntdrenefits
(citing Tex. Lab. Code § 207.043(a)(2)); alcohdtieverage licenses (citing 16 Tex. Admin. Code 8133.
licensure as private security officers (citing 3&&TAdmin. Code § 35.21); and licensure as attsrieifing Tex.
Rules Govern. Bar Adm’'n, R. 11(a)(5)(d)).

198 To the contrary, if individuals begin receivingniedits under DAPA but DAPA is later declared unlakyf
Defendants, just like the States, would suffemiamble injuries.
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Preliminarily enjoining DAPA’s implementation would this case merely preserve the status
guo that has always existed.

According to the authors of Wright & Miller's FedeiPractice and Procedure:

Perhaps the single most important prerequisitetferissuance of a preliminary

injunction is a demonstration that if it is not gted, the applicant is likely to

suffer irreparable harm before a decision on theitsmean be rendered. Only

when the threatened harm would impair the coulibtyto grant an effective

remedy is there really a need for preliminary feliénerefore, if a trial on the

merits can be conducted before the injury woulduocthere is no need for

interlocutory relief. In a similar vein, a preliminary injunction uslyalvill be

denied if it appears that the applicant has anwatecplternate remedy in the form

of money damages or other relief.

Wright & Miller § 2948.1 (emphasis added).

Here, the Government has required that USCIS bagpepting applications for deferred
action under the new DACA criteria “no later thamety days from the date of” the
announcement of the Directive. Doc. No. 1, Pl. Bx. The Directive was announced on
November 20, 2014. Thus, by the terms of the Divec USCIS will begin accepting
applications no later than February 20, 2015. Haurtas already mentioned, the DHS’ website
provides February 18, 2015 as the date it will begicepting applications under DACA’S new
criteria, and mid-to-late May for DAPA application¥he implementation of DAPA is therefore
underway. Due to these time constraints, the Ciods that a trial on the merits cannot be
conducted before the process of granting deferatira under the DAPA Directive begins.

Without a preliminary injunction preserving thetsgquo, the Court concludes that Plaintiffs

will suffer irreparable harm in this case.

117



Case 1:14-cv-00254 Document 145 Filed in TXSD on 02/16/15 Page 118 of 123

3. Preliminary Injunction Factors Three and FoBalancing
Hardship to Parties and the Public Interest

Before the issuance of an injunction, the law resputhat courts “balance the competing
claims of injury and . . . consider the effect @tle party of the granting or withholding of the
requested relief.” Amoco Production Co. v. Village of Gambell, Alask&80 U.S. 531, 542
(1987). Thus, in addition to demonstrating threatkeirreparable harm, the Plaintiffs must show
that they would suffer more harm without the injtioic than would the Defendants if it were
granted. The award of preliminary relief is nevstrictly a matter of right, even though
irreparable injury may otherwise result to the miidfi,” but is rather “a matter of sound judicial
discretion” and careful balancing of the interests-and possible injuries to—the respective
parties. Yakus v. United State821 U.S. 414, 440 (1944). If there is reasobdlieve that an
injunction issued prior to a trial on the meritsuMbe burdensome, the balance tips in favor of
denying preliminary relief. See Winter555 U.S. at 27 (“The policy against the impositiaf
judicial restraints prior to an adjudication of timerits becomes more significant when there is
reason to believe that the decree will be burdeesrtguoting Wright & Miller § 2948.2).

The final factor in the preliminary injunction agsis focuses on policy considerations.
Plaintiffs have the burden to show that if gran&gyeliminary injunction would not be adverse
to public interest.Star Satellite, Inc. v. Biloxi779 F.2d 1074, 1079 (5th Cir. 1986). If no pabli
interest supports granting preliminary relief, suehef should ordinarily be denied, “even if the
public interest would not be harmed by one.” WtighMiller § 2948.4. “Consequently, an
evaluation of the public interest should be givensiderable weight in determining whether a

motion for a preliminary injunction should be graeht Id.
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Here, the Plaintiffs seek to preserve the statwslyuenjoining Defendants from acting.
The Court is not asked to order Defendants to &akeaffirmative action.SeeWright & Miller
§ 2948.2 (noting that one significant factor corsatl by courts when balancing the hardships is
whether a mandatory or prohibitory injunction isugbt—the latter being substantially less
burdensome to the defendant). Further, the Cofintsngs at the preliminary injunction stage
in this case do not grant Plaintiffs all of theietto which they would be entitled if successful a
trial. Seeid. (explaining that if “a preliminary injunction wadilgive plaintiff all or most of the
relief to which the plaintiff would be entitled stuiccessful at trial,” courts are less likely torgra
the injunction). Indeed, as detailed below, then€as ruling on the likelihood of success for
purposes of preliminary relief on only one of theee claims (and that one being a procedural,
not a substantive claim) brought by Plaintiffs. uShneither of the usual concerns in considering
potential burdens on a defendant in granting airpmedry injunction is applicable here.
Preliminarily enjoining Defendants from carryingtabhe DAPA program would certainly not be
“excessively burdensome” on DefendanBee id.

Additional considerations suggest that the Goventmeuld not be harmed at all by the
issuance of a temporary injunction before a tadield on the merits. The DHS may continue to
prosecute or not prosecute these illegally-pres&hvtiduals, as current laws dictate. This has
been the status quo fat leastthe last five yeaf8® and there is little-to-no basis to conclude that
harm will fall upon the Defendants if it is tempoha prohibited from carrying out the DAPA
program. If a preliminary injunction is issued ahé Government ultimately prevails at a trial

on the merits, it will not be harmed by the deldyhe Government ultimately loses at trial, the

199 Obviously, this has been the status quo for attléze last five years with respect to the spedifitividuals
eligible for DAPA. Given that DAPA is a programatrhas never before been in effect, one could@sclude that
enjoining its implementation would preserve théusgta@uo that haslwaysexisted.
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States avoid the harm that will be done by theassa of SAVE-compliant IDs for millions of
individuals who would not otherwise be eligible.

If the preliminary injunction is denied, Plainsifivill bear the costs of issuing licenses
and other benefits once DAPA beneficiaries—armeti Bocial Security cards and employment
authorization documents—seek those benefits. Eyr#s already noted, once these services are
provided, there will be no effective way of puttiige toothpaste back in the tube should
Plaintiffs ultimately prevail on the merits. Thdmetween the actual parties, it is clear where the
equities lie—in favor of granting the preliminary injunction.

This is not the end of the inquiry; in fact, ingltase, it is really the tip of the iceberg.
Obviously, this injunction (as long as it is in g will prevent the immediate provision of
benefits and privileges to millions of individuaildio might otherwise be eligible for them in the
next several months under DAPA and the extended-®AChe Court notes that there is no
indication that these individuals will otherwise t@moved or prosecuted. They have been here
for the last five years and, given the humanitagancerns expressed by Secretary Johnson,
there is no reason to believe they will be remoned. On the other hand, if the Court denies
the injunction and these individuals accept Seryedlahnson’s invitation to come out of the
shadows, there may be dire consequences for thddAKA is later found to be illegal or
unconstitutional. The DHSwhether under this administration or the rextill then have all
pertinent identifying information for these immigta and could deport them.

For the members of the public who are citizenstberwise in the country legally, their
range of interests may vary substantially: from and interest in the DAPA program’s

consequences to complete disinterest. This Cmat$ that, directly interested or not, the public
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interest factor that weighs the heaviest is engutirat actions of the Executive Branch (and
within it, the DHS—one of the nation’s most important law enforcemaggncies) comply with
this country’s laws and its Constitution. At a mmum, compliance with the notice-and-
comment procedures of the APA will allow those asted to express their views and have them
considered.

Consequently, the Court finds, when taking intostderation the interests of all
concerned, the equities strongly favor the issuafi@n injunction to preserve the status quo. It
is far preferable to have the legality of theseoast determined before the fates of over four
million individuals are decided. An injunctiontise only way to accomplish that goal.

The Court finds that Plaintiffs’ injuries cannot bedressed through a judicial remedy
after a hearing on the merits and thus that amnediry injunction is necessary to preserve the
status quo in this case. While recognizing thapraliminary injunction is sometimes
characterized as a “drastic” remedy, the Courtdititht the judicial process would be rendered
futile in this case if the Court denied preliminaefief and proceeded to a trial on the merits. If
the circumstances underlying this case do not fyufalr preliminary relief to preserve the status

quo, this Court finds it hard to imagine what caseild.
C. Remaining Claims

In this order, the Court is specifically not adssieag Plaintiffs’ likelihood of success on
their substantiveAPA claim or their constitutional claims under thake Care Clause/separation
of powers doctrine. Judging the constitutionalitfy action taken by a coequal branch of
government is a “grave[]” and “delicate duty” tithe federal judiciary is called on to perform.

Nw. Austin Mun. Util. Dist. No. One v. Hold&57 U.S. 193, 204 (2009) (citations omitted).
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The Court is mindful of its constitutional role emsure that the powers of each branch are
checked and balanced; nevertheless, if there i®racanstitutional ground upon which to
adjudge the case, it is a “well-established prilecgoverning the prudent exercise of this Court’s
jurisdiction that normally the Court will not deeida constitutional question.”ld. at 205
(quoting Escambia Cnty. v. McMillgnd66 U.S. 48, 51 (1984pé¢r curian)). In this case, the
Plaintiffs brought substantive and procedural ckiomder the APA in addition to their
constitutional claim to challenge the Defendantgiams. All three claims are directed at the
same Defendants and challenge the same executiem.acThus, the Court need only find a
likelihood of success on one of these claims ineprtb grant the requested relief. This
“constitutional avoidance” principle is particularcompelling in the preliminary injunction
context because the Court is not abstaining fromsidering the merits of Plaintiffs’
constitutional claim altogether. It is only dedtig to address it now°

Consequently, despite the fact that this ruling/ nmaply that the Court finds differing
degrees of merit as to the remaining claims, gpscifically withholding a ruling upon those
issues until there is further development of theord. As stated above, preliminary injunction
requests are by necessity the product of a lessalaand less complete presentation. This Court,
given the importance of these issues to millionsingfividuals—indeed, in the abstract, to

virtually every person in the United States—andegithe serious constitutional issues at stake,

110 Given the dearth of cases in which the Take Cdaeis@ has been pursued as a cause of
action rather than asserted as an affirmative deféand indeed the dearth of cases discussing
the Take Care Clause at all), a complete recordidvoa doubt be valuable for this Court to
decide these unique claims. It also believes #hatuld the Government comply with the
procedural aspects of the APA, that process maultres the availability of additional
information for this Court to have in order fortat consider the substantive APA claim under 5
U.S.C. § 706.
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finds it to be in the interest of justice to ruliéea each side has had an opportunity to make a
complete presentation.

VI.  CONCLUSION

This Court, for the reasons discussed above, higyents the Plaintiff States’ request for
a preliminary injunction. It hereby finds thatlaast Texas has satisfied the necessary standing
requirements that the Defendants have clearly lgid a substantive rule without complying
with the procedural requirements under the Admiaigin Procedure Act. The Injunction is
contained in a separate order. Nonetheless, rséke of clarity, this temporary injunction
enjoins the implementation of the DAPA program thatards legal presence and additional
benefits to the four million or more individualstpotially covered by the DAPA Memorandum
and to the three expansions/additions to the DA@#y@m also contained in the same DAPA
Memorandum*® It does not enjoin or impair the Secretary’s ipito marshal his assets or
deploy the resources of the DHS. It does not artjueé Secretary’s ability to set priorities for the
DHS. It does not enjoin the previously institut@@12 DACA program except for the

expansions created in the November 20, 2014 DAPAMandum.

Signed this 16th day of February, 2015.

AL

Andrew S. Hanen
United States District Judge

M1 while this Court’s opinion concentrates on the Bftogram, the same reasoning applies, and the &t the
law compel the same result, to the expansions dERA&ontained in the DAPA Directive.
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